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RALLWAY EMPLOYES' DEPARTMENT, AFL-CIO, 
SYSTEM FEDERATION NO. 95, and INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS , 
ET AL., 
Appellees. 


Appeals From A Judgment Of The United States District SOE 
For The District Of Columbia 


REPLY BRIEF OF RAILWAY EMPLOYES' DEPARTMENT, AFL- 
CIO, SYSTEM FEDERATION NO. 95, ET AL. APPELLANTS 
IN CASE NO. 22966 AND APPELLEES IN CASE NO. 22993 
The Railway Employes' Department, AFL-CIO, and System Federation No. 
95, et al. (hereinafter referred to collectively as "the Unions"), ap- 
pellants in Case No. 22966 and appellees in Case No. 22993, submit this 


reply brief to the Court pursuant to the Court's order of May 15, 1969, 


consolidating the two cases and fixing the briefing schedule. 
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I 
Reply To The Burlington's Contention That 


Notwithstanding The Intervention Of The 
Secretary Of Labor The District Court Did 


Not Err In Granting A Preliminary Injunction 

The Burlington argues (Br., pp. 19-21) that in spite of the fact 
that the Secretary of Labor had intervened in the dispute for the 
purpose of conducting negotiations under his auspices with a mora- 
torium on strike threats the District Court was still justified in 
issuing an injunction because counsel for the Unions advised counsel 
for the Burlington that he would recommend that the Unions not sign 
the Secretary's Memorandum of Understanding unless the Bur lington 
dismissed its suit and this the Burlington would not do. 

Assuming arguendo that this is a correct statement of aed 
the Burlington upon its own showing was not entitled to an injunction. 
It would have been injured in no way by signing the memorandum and 
remitting the dispute to negotiations under the auspices of the Secre- 
tary,,of Labor and dismissing its suit, because negotiations could not 
be broken off without five days' notice to the Secretary, which would 
have given the Burlington plenty of time to reinstate the suit and 
obtain a restraining order, if necessary. The whole sequence of 


events clearly show that the Burlington was attempting to gain an 


inequitable advantage in the situation. 


a 
1/ The Unions do not agree that this is a correct statement, but 
recognize that this Court cannot resolve such a question. 


ae : 
The Burlington's brief also suggests that this Court cannot cane 
sider this question because the Unions did not file a motion to modify 
or dissolve the preliminary injunction on this ground, thus creating a 
sworn record. The position of the Unions is that accepting the state- 
! 
ment of facts as set forth in the Burlington's brief there did not | 
exist a legal basis for the grant of injunctive relief. Moreover, iif 
this boils down to a technical question, such as suggested by the 
Burlington, then the matter should be remanded to the District Come 
with an indication from this Court as to what it believes should be 
done if these facts are correct. The Unions should not be subjected 
to the extraordinary relief of an injunction where such an injunction 
was not required and thus place the Burlington in a position where 
although it loudly proclaims its desire to negotiate it obviously has 
no incentive to take an agreement except upon‘its own terms. 


This is particularly true since the Burlington's brief makes it 


clear that the Unions did not, in fact, call a strike. The Burling- 


ton's brief shows (p. 15) that it commenced its suit on March 12, 
1969, following the last meeting between the parties on the basis PY 
a notice on the bulletin board of one of its shops advising shoperaft 
employees that they would be able to strike 30 days after February 5 
and a letter dated February 16, 1969, by a General Chairman of one of 
the unions to local chairmen advising that the General Chairman had 
agreed to seek authority from the International officers to conduct 


a strike, which left some doubt as to whether a strike was threatened 


prior to the time the suit was filed. In any event, it is clear that 
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the employees desired to resume negotiations under the auspices of the 
Secretary of Labor. 

The Unions have always been prepared to sign the agreement to 
negotiate under the auspices of the Secretary of Labor and. represents 
to the Court that they are prepared to sign such agreement as of this 
time without conditionsother than those contained in the memorandum 
submitted by the Secretary. If the Burlington is prepared to do 
likewise, there is no need for an injunction because there can be no 
threat of a strike unless the Secretary of Labor is unable to achieve 
an agreement and even in that case the Burlington would have plenty 
of opportunity to seek injunctive relief. 

2ore 
Reply To The Burlington's Contention That The 


District Court Did Not Err In Holding That 
The Parties' Dispute Is One As To Which 


"National Handling" Is Obligatory 


The Burlington argues (Br., pp. 21-33) that the District Court did 


not err in holding that the dispute between the Unions and the Burlington 


over the subcontracting of shopcraft work is one as to which national 


handling between all of the unions involved and all of the railroads 
(i.e. some 147 carriers) is obligatory under the Railway Labor Act 
because it claims that there has been a continuous practice of 
prior bargaining on a national scale on such issue. Therefore, the 
Burlington argues that the District Court's decision meets the standard 
laid down by this Court in Brotherhood of Railroad Trainmen v. Atlantic 
Coast Line R. Co., 127 U.S. App. D.C. 298, 383 F.2d 225 (1967). The 
Burlington's argument has a number of facets which are considered sep- 


arately below: 


eat | 

First, the Burlington points (Br., p. 21) to a finding of the District 
Court that national rules on the subject of contracting out have existed 
in the railroad industry since World War I. This finding of the District 
Court is factually in error as shown by the Burlington's brief. what the 
District Court has reference to is the fact that the collective bargaining 
agreements between the individual Unions here involved and the various 
railroads contain rules classifying the work to be performed by canlovaes 
of a carrier signatory to such agreement, and that prior to the 1964 agree- 
ment regulating the subcontracting out of shopcraft work, the employees 
from time to time filed claims with the National Railroad Adjustment Board 
contending that these classification of work rules prohibited the subcon- 


tracting of the work described therein. These rules, however, in ho 


sense could properly be described as rules on the subject of subcontract- 


ing out, as the Burlington's brief concedes. That brief states (Br., 


p. 5) that "the classification of work rules do not in terms regulate 
the contracting out of work but instead purport only to define the 
prospective 'jurisdiction' of the several crafts with respect to work 
which the carriers undertake to perform for themselves". Indeed, the 
report of Presidential Emergency Board No. 160, created to investigate 
the 1964 dispute between the Unions and the railroads on the subject 
of subcontracting out of shopcraft work points out that it was the 
failure of the National Railroad Adjustment Board to interpret the 
work classification rules as establishing effective limitations on the 
subcontracting of work which led to the dispute considered before chat 


Board (Appendix B to Affidavit of B. G. Upton, Docket Item 5, Volume 1 


of Joint Appendix). Moreover, not every railroad included a classification 
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of work, or so-called "scope", rule in its collective bargaining agree- 
ments with the shopcraft unions, a prime example being the Pennsylvania, 
the largest of the nation's railroads. Consequently, the existence of 
these classification of work or scope rules does not establish a showing 
of a continuous collective bargaining practice on a national scale with 
respect to the subject of subcontracting out of shopcraft work. Indeed, 
the District Court's conclusions with respect to the obligation to bar- 
gain upon a national basis on the subject matter of subcontracting out 
of shopcraft work (Docket Item 24, pp. 7-8, Vol. 2 of Joint Appendix), 
does not even refer to these classification of work rules as supporting 
its conciusion. 

Second, the Burlington argues (Br., p. 21) such a showing of con- 
tinuous collective bargaining practice on a nationa® scale is estab- 
lished by the existence of the 1964 agreement on the subcontracting 
out of shopcraft work. However, the record shows that three major 
railroads, i.e. the Pennsylvania, the Southern, and the Florida East 
Coast, were not parties to that dispute (Appendix B to Affidavit of 
B. G. Upton, Docket Item 5, page 4, Vol. 1 of Joint Appendix). In- 
deed, the first major dispute arising in the railroad industry out of 
the practices of the carriers with respect to subconttacting of shop- 
craft work arose on the Pennsylvania, the nation's largest railroad, 
and resulted in collective bargaining between the shopcraft unions and 
that railroad alone, which produced an agreement regulating subcontract- 


ing of such work (p. 4, Docket Item 19, Vol. 2 of Joint Appendix). 


When two of the largest railroads in the country, i.e. the Pennsylvania 


and the Southern, are not parties to a so-called national movement on 


ye 
: , 
subcontracting out, there can hardly be contended that there is a con- 


tinuous collective bargaining practice on a national scale. 
| 


Third, the Burlington argues (Br. p. 22) that the strong showing 
| 


of a continuous collective bargaining practice on a national scale’ on 
the subject of subcontracting out required by this Court's decision in 
the Atlantic Coast Line case as a condition prerequisite to the An 
lishment of a requirement for national handling is evidenced by the 

fact that in November 1968 most of the nation's carriers served notices 
on the Unions proposing revision of the agreement of September 25, 1964, 
with respect to contracting out. The notices upon which the Bur lihg- 
ton's argument is predicated are set forth as Appendix D to Docket 

Item 12, Vol. 1 of the Joint Appendix. These documents show that on 


November 27, 1968, the Burlington among ‘other carriers recéivednotice from 
four of the six Unions here involved proposing to revise and suppie- 
ment rates of pay,ofuemployees represented by these unions and that 

on November 28, 1968, the Burlington served a counter Section 6 notice 
proposing, among other things, to eliminate all the agreements, rules, 
regulations, interpretations, and practices "however established" which 
in any way interfered with the carrier's right to subcontract out work, 
As the Unions' original brief points out (p. 27) the District Court did 
not find that this self-serving action was evidence of a showing of 
continuous collective bargaining practices on a national scale with 
respect to the subcontracting of work. To the contrary, the District 
Court misunderstood the Burlington's argument as contending that the 
Unions themselves had served such a notice and found that the subject 


* 


is "one as to which the unions themselves continue to recognize that 
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multi-employer bargaining is appropriate, as indicated by the fact that 
most of the defendants served national notices on most of the Nation's 
carriers which include proposals regarding ‘contracting out' and which 
gave rise to national bargaining which is now in progress" (emphasis 
supplied) (Docket Item 24, p. 8, Vol. 2 of Joint Appendix). Had the 
District Court correctly understood the facts, it would not have relied 
upon this evidence because it is obviously self-serving. The notices 
upon which the Burlington relies were filed some eight months after 
collective bargaining began between the Unions and the Burlington on the 
subject of contracting out by that carrier and were obviously designed 
solely to give the Burlington an out. By this action, the Burlington 
was simply trying to rectify its failure to make any contention in its 
original response to the Section 6 notice of the Unions in the present 
dispute served on March 25, 1968, to the effect that the subject matter 
had to be bargained on a national scale (Exhibit C to Complaint, Docket 
Item 1). There is no evidence that there has been any serious effort 
to conduct bargaining on the so-called November 28, 1968, notices to 
support the contention in the Burlington's brief that the subject 


matter is now being bargained on a national basis. In addition, since 


the Section 6 notices of the Unions involved in that negotiation was 


related solely to rates of pay, they did not have on the table in the 
negotiations to which the Burlington refers proposals such as are here 
involved. 

Fourth, the Burlington argues (Br. pp. 23-24) that the Railway 


Labor Act gives it a right to designate its representatives without 
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interference or coercion by the Unions so that it has a legal right to 
insist upon national handling. This same argument was made by the car- 


rier in the Atlantic Coast Line case (383 F.2d at page 228), and was 


rejected by this Court in its holding that mass handling was not re- 
quired by the statute for bargaining on the issue involved in that pat- 
ticular case. ! 


Fifth, the Burlington argues (Br. p. 24) that the Unions are not 


meeting the statutory requirement to exert every reasonable effort to 


make and maintain agreements by threatening to strike in their dispute 
with the Burlington on the subject of contracting out of work before 
they exhausted the possibility of a settlement in the alleged current 
national negotiations on the subject. This argument is simply another 
way of raising the Burlington's contention that the subject matter of 
the present dispute is: presently involved in national negotiations. 
The reply to this contention is set forth above and need not be re- 


peated here. 


Sixth, the Burlington argues (Br. pp. 25-26) that national handling 


of the subject matter of this dispute is supported by decisions under 
the Labor-Management Reporting and Disclosure Act, which the Burlington 
contends support the proposition that where a practice or history of | 
multi-employer bargaining has been established neither the employer nor 
the union may withdraw therefrom without the consent of the other side 
except in a timely and unequivocal manner. This argumment adds neces 
to the solution of the issue before this Court. This is simply another 


way of arguing that there is a continuous practice of bargaining on 4 
i 


national scale with respect to the subject matter here involved which 


the Unions dispute. 


aoe 

multi-employer bargaining is appropriate, as indicated by the fact that 
most of the defendants served national notices on most of the Nation's 
carriers which include proposals regarding ‘contracting out' and which 


gave rise to national bargaining which is now in progress" (emphasis 


supplied) (Docket Item 24, p. 8, Vol. 2 of Joint Appendix). Had the 


District Court correctly understood the facts, it would not have relied 
upon this evidence because it is obviously self-serving. The notices 
upon which the Burlington relies were filed some eight months after 
collective bargaining began between the Unions and the Burlington on the 
subject of contracting ‘out by that carrier and were obviously designed 
solely to give the Burlington an out. By this action, the Burlington 
was simply trying to rectify its failure to make any contention in its 
original response to the Section 6 notice of the Unions in the present 
dispute served on March 25, 1968, to the effect that the subject matter 
had to be bargained on a national scale (Exhibit C to Complaint, Docket 
Item 1). There is no evidence that there has been any serious effort 
to conduct bargaining on the so-called November 28, 1968, notices to 
support the contention’ in the Burlington's brief that the subject 
matter is now being bargained on a national basis. In addition, since 
the Section 6 notices of the Unions involved in that negotiation was 
related solely to rates of pay, they did not have on the table in the 
negotiations to which the Burlington refers proposals such as are here 
involved. 

Fourth, the Burlington argues (Br. pp. 23-24) that the Railway 


Labor Act gives it a right to designate its representatives without 
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interference or coercion by the Unions so that it has a legal right to 
insist upon national handling. This same argument was made by the car- 
rier in the Atlantic Coast Line case (383 F.2d at page 228), and was 
rejected by this Court in its holding that mass handling was not re- 
quired by the statute for bargaining on the issue involved in Sa sek 
ticular case. 3 
Fifth, the Burlington argues (Br. p. 24) that the Unions are not 
meeting the statutory requirement to exert every reasonable effort, to 
make and maintain agreements by threatening to strike in their dispute 
with the Burlington on the subject of contracting out of work before 
they exhausted the possibility of a settlement in the alleged current 
national negotiations on the subject. This argument is simply another 
way of raising the Burlington's contention that the subject matter of 


the present dispute is. presently involved in national negotiations. 


The reply to this contention is set forth above and need not be re- 


peated here. 


Sixth, the Burlington argues (Br. pp. 25-26) that national handling 


of the subject matter of this dispute is supported by decisions under 
the Labor-Management Reporting and Disclosure Act, which the Burlington 
contends djupport the proposition that where a practice or history of 
multi-employer bargaining has been established neither the oovone nor 
the union may withdraw therefrom without the consent of the Bther aide 
except in a timely and unequivocal manner. This argumment adds nothing 
to the solution of the issue before this Court. This is simply ote 
way of arguing that there is a continuous practice of bargaining on a 
national scale with respect to the subject matter here involved which 


the Unions dispute. 


=TOn— 

Seventh, the Burlington argues (Br. pp- 26-29) that the reports of 
the National Mediation Board, as well as the statements of union leaders, 
support the decision below. These reports and statements prove nothing 
with respect to the subject matter of subcontracting out of shopcraft 


work since they do not even mention such subject. The 1962 negotiations 


between the unions and'the Pennsylvania alone, which were the first nego- 


tiations dealing with the subject of subcontracting of shopcraft work, 
refute the Burlington's contentions. 

It should also be observed that the District Court's decision did 
not refer to most of the contentions now made by the Burlington. Its 
finding as to the obligation of the Unions to bargain about the subject 
matter of subcontracting of work on a national scale was based upon the 
conclusion (1) that the subject matter is currently being handled upon 
a national basis as a result of notices served by the Unions (a conclu- 
sion which, as pointed out above, is contrary to the facts), and (2) 
the 1964 agreement between the Unions and approximately 147 railroads 
which did not include the nation's two largest railroads. (See pp. 

7-8 of Docket Item 24, Vol. 2 of Joint Appendix.) 

The Burlington's brief also seeks (Br. pp. 29-33) to answer the 
contentions of the Unions that there were sound reasons applicable 
only to the Burlington for the Unions to seek at this time a revision 
of the 1964 agreement on the subcontracting of shoperaft work as to 
the Burlington alone.’ The Burlington brief (p. 29) argues that the 
Unions by making these contentions are asking this Court to re-evaluate 
the evidence with respect to the question as to whether national hand- 


ling is obligatory and that this matter should be left to the District 
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Court. Yet, this is precisely what the Court did in the Atlantic Coast 
Line case, cited above, in reversing the conclusion of the District Court 
that the subject matter of the dispute there involved was required > be 
handled upon a national basis. Moreover, the record in this case shows 
a particular need for this Court to give a careful examination to the 
situation because the District Court based in large part its conclusions 
as to the requirement for national handling of the present dispute upon 
a clear error with respect to the facts before it when it concluded that 
the Unions continue to recognize that multi-employer bargaining is ‘ap- 
propriate because most of them have served national notices on the 
nation's carriers with respect to the subject matter when, in fact, 
the Unions have not served such notices (see page 8 above). One ean only 
speculate as to what the District Court would have concluded had it not 
erred with respect to this fact upon which it placed so much importance. 
Naturally, the Burlington's brief is silent with respect to this error. 

The Burlington also argues (p. 30) that the Unions' contentions 


that they were justified in seeking a revision of their agreement with 
! 


the Burlington alone because of that carrier's interpretation and 


application of the 1964 agreement is without merit because the arbi- 


tration board established by the agreement has ruled against the 
Unions' interpretation of the agreement in most of the cases coming 
before that board. In support of its argument, the Burlington refers 
to pages 8 and 9 of its brief. A reference to these pages eocabiltishes 
beyond question that the Unions are correct in contending that the 


Burlington applied the 1964 agreement in a manner entirely different 


from that of other railroads signatories thereto so as to create a need 
| 


AQ 

from the Unions' point of view of revisions in the agreement with the Bur- 
lington. Page 8 of the Burlington's brief states that since 1964 the 
arbitration board under the agreement has rendered awards in126 cases in 
which the shoperaft unions have challenged the contracting out of particu- 
lar work by particular carriers, of which 20 awards involved the Burling- 
ton. In other words, approximately 16% of all of the disputes which have 
arisen under the 1964 and which have been carried to the arbitration 

board resulted from the Burlington's application of the agreement. On 
this basis, the 146 other carriers who were signatories to the 1964 agree- 
ment accounted for on the average only 67% of 1% of the remaining disputes, 
or less than three-fourths of 1% per carrier. In brief, the Burlington's 
application of the agreement resulted in approximately 30 times more dis- 
putes than the average for each of the other 146 carriers. Moreover, the 
fact that in these 20 awards the arbitration board rejected the Unions’ 
contentions in 14 cases establishes rather than downgrades, as the Bur- 
lington contends, the need of the Unions to seek a revision of the agree- 
ment. What this data shows is that the hopes of the Unions with respect 
to the interpretation and application of the 1964 agreement had been 
dashed by the arbitration board, whether the decisions of that board 

were correct or incorrect, and that the only avenue of relief for the 
Unions was to seek revision of the agreement. It is certainly not un- 
lawful for unions to seek through collective bargaining to change agree- 
ments which have been interpreted in a manner which they consider to be 
adverse to the interests of the employees they represent. 


In addition, the Unions had before them the fact that following 


the 1964 agreement the employment of shopcraft employees on the Burlington 
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had continued to decline at an alarming rate with a loss of some 1152 
employees by 1968 out of a total of 4038, or a decline of approximately 
27% (Paragraph 7, Docket Item 19, Vol. 2 of Joint Appendix). The Bur- 
lington's brief suggests (page 7, footnote 2) that this decline vas not 
greater than the decline in the numbers of other non-operating railroad 


| 
employees and was unrelated to the subcontracting out of work. Even if 


the figure of 23% for non-operating employees cited by the Burlington 
is accepted, the decline in shopcraft employment was appreciably moni 
Moreover, Presidential Emergency Board No. 160 had previously found that 
a decline in shopcraft employment between 1945 and 1962 on all railroads 
that was approximately 2% greater than the decline for non-operat ing 
employees indicated a clear need on the part of the shopcraft 
employees to obtain relief from the subcontracting out of railroad 
work (Appendix B to Docket Item 5, pages 5 and 6, Vol. 1 of Joint Appendix). 
As shown by the Burlington's own figures (Docket Item 13, pages 2-6, Vol. 
2 of Joint Appendix) the decline in employment of shoperaft employees 
on the Burlington between September 1964 and September 1968 exceaded 
that of the decline in employment of non-operating employees of the 
Burlington for the same period by an even greater amount. 

Finally, it should be observed that the Burlington's brief (p. 31) 


concedes, as it must, that practices with respect to the contracting 


out of railroad work vary from carrier to carrier. 
| 


It is therefore respectfully submitted that the Burlington's; own 


brief establishes the fact that the Unions were entirely justified on 


the basis of the realistic problem confronting them to seek a revision 
| 
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of their agreement on subcontracting out with the Burlington alone, 
rather than create a national dispute with 146 other carriers. 

IIL 


Reply To The Burlington Argument That Sec- 
tion 8 Of The Norris-LaGuardia Act Did Not 


Preclude The Granting Of An Injunction 


The Burlington argues (Br. pp. 33-34) that even though it violated 


the Railway Labor Act as the District Court found in making an agreement 
impossible by insisting to the employees that the subcontracting of work 
issue was not bargainable, it was nevertheless entitled to an injunction 
in spite of the prohibitions of the Norris-LaCuardia Act because it was 
entitled to refuse to bargain as an individual carrier with the Unions. 
It is respectfully submitted that the issue is not that simple. Section 
8 of the Norris-LaGuardia Act, as this Court has found (see page 30 of 
the Unions' original brief), establishes a "clean hands" doctrine in 
the granting of injunctions in labor disputes. In the present case, 
the Burlington did not raise any objection in its counter notices to 
the Unions about the need for national handling but purported to go 
ahead and bargain in good faith with the Unions for many months and 
at the same time insisting that what the Unions requested was not a 
proper subject for collective bargaining with management. The carrier 
certainly did not come into court with "clean hands" within the meaning 
of Section 8. 

Moreover, on its own statements, the whole matter could have been 
disposed of by resumption of negotiations under the auspices of the 
Secretary of Labor with complete protection to the Burlington against 


any unauthorized strike. Thus, there was involved no jeopardy to the 
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public interest or the Railway Labor Act. This is true even if the 


Unions' counsel did impose a condition of dismissal of the suit, as 
suggested by the Burlington's brief. 

IV 

Reply To The Burlington's Argument That 


The Unions' Demands Go Beyond The Scope 
Of Mandatory Bargaining Under The Rail- 


way Labor Act 

The Burlington argues (Br. pp. 35-48) that the District Court erred 
in concluding that the subject matter of the dispute covered matters 
which are mandatorily bargainable under the Railway Labor Act. It is 
difficult to take seriously this argument in the face of the Burlington's 
contentions that the limitations on the contracting out of work have 
been included in collective bargaining agreements in the railroad in- 
dustry since World War I and thus meet the test of bargainability es- 
tablished by this Court in Brotherhood of Railroad Trainmen v. Akron 
& Barberton Belt R. Co., 128 U.S. App. D.C. 59, 385 F.2d 581 (1967), 
cert. den. 390 U.S. 923. The Burlington's argument that the subject 

| 

matter of the dispute is not mandatorily bargainable is based upon three 
grounds. 


\ 
First, the Burlington contends that the Unions demanded an absolute 


veto over the contracting out of work within their work classification 


rules regardless of whether or not it had been previously done on the 

railroad or whether the railroad has the equipment and personnel to do 
the work. The Burlington concedes (Br. p. 41) that it is true that the 
Section 6 notice of the Unions in the present case was almost identical 


to the 1962 Section 6 notice of the Unions which resulted in the 1964 
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agreement. The Burlington attempts to distinguish the situation, how- 
ever, by arguing that the Unions in 1962 did not stand on their original 
notice, whereas in the ‘present case they "have stood fast on the basic 
terms of their original notice". An examination of the chronology of 
the present dispute, which is set forth in paragraph 16, subparagraphs 
1 through 68, at pages 14 through 42 of Docket Item 19 and the exhibits 
attached thereto, Vol. 2 of Joint Appendix, clearly shows that there is 
no substance to this contention. To begin with, between the time of the 
serving of the original notice on March 25, 1968, and January of 1969, 
the Unions were unable'to get the Burlington even to discuss the subject 
of revising the substance of Article II, the subcontracting out provi- 
sions of the 1964 agreement, in any manner much less in the manner re~- 
quested by the Section'6 notice. Throughout this period, the Burling- 
ton kept insisting that a revision of Article II was not bargainable 


and that it would only’ discuss procedures. When finally the Mediator 


assigned by the National Mediation Board told the Unions that there 


was now a "new ball game" and asked for a written proposal, one was 
submitted (p. 30, Docket Item 19, Vol. 2 of Joint Appendix). This 
proposal appears as Appendix E to Docket Item No. 5. 

Contrary to the claims of the Burlington, this proposal did not 
forbid the carrier from subcontracting out work. It recognized that 
the Burlington might determine it "to be necessary" to subcontract 
work but that this could not be done until the conditions of Section 
2 of a revised Article II are met. These conditions required (1) ad- 
vance notice to the employee representatives; (2) discussions between 


the Burlington and the employee representatives on the proposed 
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subcontracting; and (3) arbitration of any dispute. Moreover, on March 8, 
1969, the Unions proposed that the:carrier could decide that it was 
necessary to subcontract work of a type currently performed by romtasye 
ees, but if it did so it should give notice of intent to employee vep- 
resentatives, supporting data, and discuss the matter with employee 
representatives. If there was a dispute, the Burlington should prcceed 
to subcontract work and the Unions could submit the dispute to arbitra- 
tion. This would mean that the Burlington would run the risk that the 
arbitration award would be against it and it would have violated the 


agreement (subparagraph 65 of paragraph 16 of Docket Item 19, pp. 39-40, 


Vol. 2 of Joint Appendix). 


At that time the Burlington was proposing to the Unions that the 
dispute be settled, not by revising the contracting of work peouietonss 
but by a job guarantee by the Burlington. However, the Unions were not 
willing to substitute a job guarantee for a revision of the subcontract- 


ing of work provisions. Their position consistently has been that they 


are interested solely in the employees performing the carrier's wotk 


within their job classifications and are not asking the railroad to 


create jobs for which there is no work. The acceptance of the job 
guarantee would put the Unions in the position where the railroad could 
subsequently contend that they were practicing "featherbedding". 

There is nothing in the document to even remotely suggest that 
bargaining of the subject matter was not proper under the Railway Labor 
Act, even if it had not previously been the subject of collective bar 
gaining under that statute. The Burlington's strained effort to twist 

| 


the decision in Fibreboard Paper Products Corp. v. National Labor 
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Relations Board, 379 U.S. 203, which was rejected by the District Court, 
demonstrates the lack of merit in the carrier's position. 

Second, the Burlington also argues (Br. pp. 45-46) the subject 
matter of bargaining was illegal because the Unions' demands would 
give them a veto over the acquisition of virtually all the equipment 
the railroad uses. This is a factual contention which was rejected by 
the District Court and properly so as shown by the documents cited 
above. 

Third, the Burlington argues that the Unions' demands were il- 
legal because they gave the employees unrestricted discretion to 
determine the consequences in the event of alleged violations of the 
proposed new agreement (Br. p. 47). This proposal (page 2 of Appendix 
A to Exhibit B of Docket Item 1, Vol. 1 of Joint Appendix) has clearly 
been misconstrued by the Burlington. It simply meant that if the Bur- 


lington did the acts set forth therein without giving advance notice 


to the employee representatives, there was a violation of the agree- 


ment per se so that the carrier must recognize the claim based on 
such actions. In the context of the collective bargaining agreement 
and the other provisions of the proposal, it would have to be a claim 
by an employee engaged in the work involved for compensation for the 
work taken away without the notice. Moreover, any question about 

the limitations could easily be clarified in the final language of 
the agreement if the carrier was willing to agree to the principle. 
It was an effort to protect the employees against the failure of the 
operating personnel of the Burlington to give advance notice of sub- 


contracting of work, a violation of the existing agreement, which the 
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Burlington conceded during the negotiations had occurred (paragraph 8, 
pp. 8-9 of Docket Item 19, Vol. 2 of Joint Appendix). Moreover, pages 
39 and 40 of Docket Item 19 show that in the March 8, 1969, proposal of 
the Unions, the provision complained of was not included. That aropoeal 
was based on simply drawing lines through those portions of Article II 
which the Unions wished eliminated. 

The whole thrust of the Burlington's brief is an effort to blame 
everything on the Unions. The fact of the matter is, however, that the 
only actions found by the District Court as making ultimate agreement 
impossible were those of the Burlington and not of the Unions (page 9 


of Docket Item 24, Vol. 2 of Joint Appendix). 


CONCLUSION 


It is respectfully submitted that on the basis of the points and 


authorities submitted by the parties in their briefs the District 
Court erred as a matter of law in granting the preliminary injunction. 
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Case No. 22966 ‘involves an appeal by the Railway Employes' Depart- 


ment, AFL-CIO, System Federation No. 95 thereof, the International 


Association of Machinists and Aerospace Workers, the International 


Brotherhood of Boilermakers, Iron Ship Builders, Blacksmiths, Forgers 
& Helpers, the Sheet Metal Workers' International Association, the 
International Brotherhood of Electrical Workers, The Brotherhood 'Rail- 
way Carmen of United States and Canada, and the International Sees 
hood of Firemen and Oilers (hereinafter referred to collectively, as 
the "Unions") from a preliminary injunction issued by the District 
Court on April 9, 1969, enjoining these organizations from striking 
after the exhaustion of the procedures of the Railway Labor Act in a 
major dispute between the Unions and the Chicago, Burlington & Quincy 
Railroad Company (hereinafter referred to as the "Burlington") aoe 
cerning proposed revision of rules with respect to the subject of 
contracting out of Burlington work performed by Burlington employees 
represented by the Unions. The Burlington has also filed an appeal 


from such order in Case No. 22993. 


This Court has jurisdiction to entertain the appeal of the; 


Unions in Case No. 22966 under Title 28, Section 1292(a) (1), of ‘the 


United States Code. 
ISSUES PRESENTED FOR REVIEW 

The appeals in these two cases present for review the following 
issues: | 

1. Whether the District Court erred in granting the Burlington 
Railroad an injunction against the six Unions under precanecances 
where the Department of Labor had intervened in the dispute and had 
obtained the agreement of the parties to resume negotiations under the 
auspices of the Labor Department and to continue such negotiations 
until the dispute was resolved and to not terminate such negotiations 


except by five days' advance notice to the Secretary and the other party. 
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2. Whether the District Court erred in prohibiting the six rail- 
way labor organizations here involved from striking after the exhaustion 
of the procedures of ‘the Railway Labor Act in a major dispute between 
those Unions and the Burlington concerning proposals to revise an exist- 
ing collective bargaining agreement between the parties covering the 
subcontracting out of Burlington work performed by the employees repre- 
sented by the Unions on the ground that such a revision must be nego- 
tiated on a national basis with 147 railroads. 

3. Whether the’ District Court erred in granting the Burlington 
an injunction against the Unions in light of its finding that the rail- 
road had violated the Railway Labor Act by making agreement between the 
parties impossible through its illegal contention that the subject mat- 
ter of the dispute was not bargainable under the Railway Labor Act. 

4. The further issue is presented in Case No. 22993 as to whether 
the injunction granted by the District Court against the six Unions 
should be affirmed on the grounds urged by the Burlington to the Dis- 
trict Court that the subject matter of the dispute between the Unions 
and the Burlington is not a proper subject for collective bargaining 
under the Railway Labor Act. 

The pending cases have not been previously before this Court. 

REFERENCE TO RULINGS 

The District Court issued its order temporarily restraining the 
Unions from conducting a strike against the Burlington on March 13, 
1969. On April 9, 1969, the District Court entered its order granting 


the motion of the Burlington Railroad for a preliminary injunction 


against the Unions and its "Findings Of Fact" and "Conclusions Of Law" 


in support thereof.’ This document, entitled "Preliminary Injunction", 


s&s 
is reproduced as Docket Item 24, Volume 2 of Joint Appendix. 
STATEMENT OF THE CASE 


A. Nature of the Case, the Course of Proceedings, and Its 
Disposition in the Court Below 


This litigation grew out of a major dispute between the nie rail- 
way labor Unions listed above and the Burlington concerning pronoeais 
of the six Unions to revise the provisions of a collective bargeining 
agreement between the Unions and the Burlington governing the contract 
ing out of Burlington work performed by employees of the Burlington who 
are members of the Unions. As set forth below, the procedures provided 
by the Railway Labor Act for the resolution of this dispute were exhausted 
by the parties without resolving the dispute. Under these circumstances, 
the six Unions were free to conduct a strike against the railroad. The 
Burlington, however, on March 12, 1969, filed a complaint in the District 


Court for declaratory and injunctive relief against such a strike on the 


alleged grounds that a strike would violate the Railway Labor Act in that 


(1) the subject matter of the dispute was not a proper subject for bar- 
gaining under the Railway Labor Act; (2) the Unions did not bargain in 
good faith; and (3) the Unions were required by the statute to negoti- 
ate the subject matter of the dispute with 147 railroads on a nation- 
wide basis. (Docket Item 1, Volume 1 of Joint Appendix.) At the same 
time, the Burlington filed a motion for a preliminary injunction (Docket 
Item 4, Volume 1 of Joint Appendix). The defendant Unions opposed the 
Burlington's motion for a preliminary injunction and in addition moved 
the court for summary judgment in defendants' favor pursuant to Rule 

56 of the Federal Rules of Civil Procedure (Docket Item 19, Volume 2 


of Joint Appendix). 
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On March 12, 1969, the District Court granted the motion of the 
Burlington for a temporary restraining order against the Unions, which 
was continued by consent of the parties until April 10, 1969. A 
hearing on the motion of the Burlington for a preliminary injunction 
was conducted by the District Court on April 3, 1969. That after- 
noon counsel for the! parties were informed that the Secretary of the 
Department of Labor had expressed a desire to intervene in the con- 
troversy for the purpose of bringing the parties together in further 
negotiations under his auspices to resolve the dispute. Represen- 
tatives of each of the parties also informed their respective counsel 
that agreement had been reached with a representative of the Secretary 
of Labor to execute a Memorandum of Understanding providing for the 
parties to confer under the auspices of the Secretary in a good faith 
effort to resolve the dispute and such conferences could be terminated 
by either party only upon the giving of five days' notice to the Sec- 
retary and to the other party. A copy of this Memorandum of Under- 
standing is attached hereto as Appendix A. 

Under these circumstances, counsel for each of the parties con- 
ferred with District Judge Robinson on April 4, 1969. No transcript 
of this meeting was made. The Unions suggested to the court that 
there was no necessity or legal basis for the court to rule on the 
motion for a preliminary injunction in light of the agreement which 


had been reached between the parties and the Secretary of Labor because 


the Burlington could no longer validly claim that it would suffer any 


irreparable injury to serve as a basis for the grant of equitable re- 


lief by the District Court. The Unions further advised the District 
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Court that the grant of a preliminary injunction under the prevailing 
circumstances would prejudice the conduct of any future negotiations 
under the auspices of the Department of Labor. | 

The District Court advised counsel for the parties that it was 
the court's intention to proceed to resolve the issues presentediby 
the preliminary injunction and that it would grant the Bur lington's 
motion therefor. Thereafter, the Burlington refused to execute the 
Memorandum of Understanding presented by the Secretary of Taborey 
The Burlington did, however, agree to participate in further con- 
ferences with the Unions without any such agreement and such cone 
ferences are being held. 

Thereafter, on April 9, 1969, the District Court granted the 
Burlington's motion for a preliminary injunction against the six 
Unions restraining them from authorizing, calling, encouraging, a 
engaging in a strike or work stoppage against the Burlington in 
the dispute. The District Court's order provided that "said pre- 
liminary injunction shall be in force until such time as the par- 
ties to this lawsuit have bargained within the dictates of the 
Railway Labor Act and the conclusions of law contained herein, and 
until the procedures of the Railway Labor Act have been fully ex- 
hausted." This order also denied the motion of the Unions for sum- 
mary judgment without prejudice. The injunction was based upon a 


finding that the subject matter of the dispute between the six Unions 


and the Burlington could only properly be negotiated under the Railway 


Labor Act in a multi-carrier negotiation involving the six Unions and 
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approximately 147 railroads. At the same time, the District Court 
rejected the contentions of the Burlington that the subject matter 
of the dispute was not a proper subject of collective bargaining 
under the Railway Labor Act and found that the Burlington itself 
had violated the Railway Labor Act in making agreement between the 
six Unions and the Burlington impossible by its legally unsound con- 
tentions. The court’ reached no conclusion on the issue of "good 
faith" bargaining on the ground that it was not a crucial issue. 
(Docket Item 24, Volume 2 of Joint Appendix.) 

On April 14, 1969, the Unions filed their Notice of Appeal 
from the District Court's order of April 9, 1969 (Docket Item 4, 
Volume 1 of Joint Appendix), and this appeal was subsequently 
docketed in this Court as Case No. 22966 on April 21, 1969. On 
April 22, 1969, the Burlington also filed a Notice of Appeal from 


the order of the District Court, which was docketed in this Court 


as Case No. 22993 (Docket Item 28, Volume 2 of Joint Appendix). 


B. Statement of the Facts 


The first step provided by the Railway Labor Act for employees 
or carriers desiring to change or revise existing collective bargain- 
ing agreements is the requirement of Section 6 thereof (45 U.S.C.A., 


Section 156) that the party desiring such a cllange shall give a written 


a 
1/ ‘Although the form of the injunction is a "preliminary injunction", 
the order of the District Court actually disposes of the legal 

issues on a permanent basis and should be so treated by this Court. 
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notice to the other party of an intended change in the agreement af- 
fecting rates of pay, rules, or working conditions. In this case, 

the six Unions which represent the shopcraft employees of the Burling- 
ton served such a Section 6 notice on the Burlington on March 25, 1968 
(Exhibit B to complaint, Docket Item 1, Volume 1 of Joint Appendix), 
proposing revisions in Article II of the existing collective bangaining 
agreement dated September 25, 1964, between the six Unions and the 


Burlington dealing with the subject of contracting out of work by the 
Burlington performed on the property of the railroad by the employees 
represented by the Unions, and Article VI of such agreement establishing 
procedures for the resolution of disputes between the Unions and the 
Burlington concerning the contracting out of said work (Exhibit A to 
the complaint, Docket Item 1, Volume 1 of Joint Appendix). On March 
29, 1968, the Burlington submitted to the six Unions a counter proposal 
to revise the existing agreement by eliminating therefrom all rales, 
regulations, and interpretations and practices which restricted the 
Burlington's contracting out of such work (Exhibit C to complaint, 
Docket Item 1, Volume 1 of Joint Appendix). It will be eenernea that 
the Burlington's communication and counter proposal made no claim to 
the effect that the subject matter of contracting out of work by the 
Burlington was not a proper subject of collective bargaining under the 


Railway Labor Act or that the six Unions must bargain with all of the 


approximately 147 railroads who were also parties to the agreement of 


September 25, 1964. 
The subject matter of the Unions' notice and of the Burlington's 


counter proposal was not a new subject matter in the railroad industry 


a 
generally or between the Unions and the Burlington. Nor was this the 
first "major" labor dispute concerning such subject matter. The con- 
tracting out by railroads of work performed by their shopcraft employees, 
the impact upon these employees, and upon the public interest, had been 
a matter of dispute between employees and railroads and a subject of col- 
lective bargaining agreements for at least a decade prior to the present 
dispute. The threat to the job security of shopcraft employees and the 
impact of railroad contracting out of shopcraft work to be performed 
outside of the railroad industry upon the public interest by the drain- 
ing of the pool of skilled labor from the railroad industry had by the 
middle 1950's created a dispute between these same shopcraft Unions 
here involved and the nation's largest railroad, the Pennsylvania Rail- 
road Company. This ‘dispute culminated in a strike of approximately 
two weeks in length in September of 1960, which ended with the nego- 
tiation of an agreement between these same Unions and the Pennsylvania 
which restricted in varying degrees the subcontracting out of the work 
of repairing, building, rebuilding, and upgrading of cars and loco- 
motives and the procurement of components or parts of equipment assem- 
bled or unassembled used in such work, which became effective on or 
about October 15, 1960 (Paragraph 4 of affidavit of C. R. DeHague, et 
al., Docket Item 19, Volume 2 of Joint Appendix). 

Thereafter, in October of 1962 the Unions here involved served 
Section 6 notices on approximately 147 line-haul railroads, including 


the Burlington, terminal and switching companies (excluding the Penn- 


sylvania, the Southern, and the Florida East Coast Railway), seeking 


revisions of their collective bargaining agreements with these carriers 
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to include, inter alia, restrictions on the subcontracting out of work 
by the railroads involved and procedures for the resolution of disputes 
with respect to this subject. The railroads, including the Burlington, 
served counter proposals to give them complete freedom of action in this 
area. These notices gave rise to a major labor dispute which was pro- 
cessed through the procedures of the Railway Labor Act without eeoide 
tion and ultimately threatened a nationwide railroad strike. : 

Upon the recommendation of the National Mediation Board, the then 
President of the United States appointed Emergency Board No. 160 to 
investigate and report on this dispute. The Emergency Board rendered 
its report on or about August 7, 1964. This report set forth the 
essential framework in which this type of dispute arises (Appendix B 


to affidavit of B. G. Upton, Docket Item 5, Volume 1 of Joint Appen- 


dix). The report points out that for a period of 20 years prior 


thereto sweeping technological and organizational changes had ad- 


versely affected employment of railroad workers, and that while the 

thrust of such change and adverse effect had been felt by all classes 
of workers "its impact on shopcraft employment has been the meee shat- 
tering". This was evidenced by a drop in average shoperaft ee omment 
of approximately 367,000 in 1945 to below 150,000 in the early 1960's, 
or a drop of approximately 60%. The Emergency Board further found 

that this situation was not solely a matter of union concern in terms 
of the job security of the employees they represent, but also involved 


the public interest because "the public interest would be served by 


measures which would help to arrest the decline in railroad shop 


facilities. To the extent that subcontracting has played a part in 


apie 


the steady erosion of shop employment it has contributed to the draining 


away of a skilled labor pool in the railroad industry". The Presidential 
Emergency Board went on to cite the shortage of railroad freight cars as 
evidence of the inability of the railroad industry to meet the nation's 
needs for transportation which the Board found had aggravated both 
domestic and foreign problems and which was caused at least in part by 
its abandonment of its shopcraft facilities of repairing, building and 
rebuilding of cars. The Presidential Emergency Board concluded that the 
“national interest would be better served by maintaining the capacity of 
the railroad industry to keep its equipment in good working order and to 
expand its operations as needs require". 

The Presidential Board therefore recommended what it termed "a 
modest step forward” in the accommodation between the desires of the 
shoperaft unions to restrict the subcontracting out of shopcraft work 
and the desires of the railroads to maintain complete freedom in this 
area. These recommendations provided in essence (a) that subcontracting 
should only be done under certain circumstances there enumerated, (b) 
that the railroads should give notice of intended subcontracting to the 
representatives of the employees along with the reasons therefor and 
supporting data, (c) that the employee representatives should have an 
opportunity to discuss the intended subcontracting out with the rail- 
road, and (d) that’ disputes over the application of the rule should be 
submitted to expedited arbitration. These recommendations essentially 
followed the formulas arrived at by the shopcraft unions and the Penn- 
sylvania Railroad in the negotiations in the late 1950's culminating in 
the 1960 strike (Paragraphs 4 and 5 of affidavit of G. R. DeHague, Docket 


Item 19, Volume 2 of Joint Appendix). 
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Following the submission of the Presidential Emergency Board report, 


negotiations were resumed between the shopcraft Unions here involved and 


the railroad carriers involved in that dispute, including the Burlington, 
| 


which resulted in the execution on September 25, 1964, of an agreement 
designated "Mediation Agreement" because it was executed under Pe aus- 
pices of the National Mediation Board, effective November 1, 1964. This 
agreement contained in Article II thereof provisions which restricted 
the subcontracting out by railroads, including the Burlington, of work 
set forth in the classification of work rules of the Unions secavies 
"except in accordance with the provisions of other Sections thereof." 
These Sections provided criteria to determine the need for subcon- 
tracting the work, for advance notice and submission to Union repre- 

| 
sentatives of intention to subcontract work, for conferences and dis- 
cussions between the railroad involved and the Union representatives 
with respect thereto, and for resolution of disputes arising out of the 
application of Article II by a Special Board of Adjustment established 
by Article VI of said agreement. The provisions of Article II om set 
forth at pages 9-10 of Exhibit A to complaint, Docket Item 1, Volume 1 
of Joint Appendix. 

Under the operation of this agreement, there was a continued ero- 
sion of shopcraft work on the Burlington contrary to the interest of 
those employees and contrary to the public interest as set forth by 
Emergency Board No. 160. The employment of Burlington shoperaft em- 
ployees dropped during this period by some 1152 employees out of a 
total of 4038, or a decline of approximately 27%. In addition, the 


shoperaft Unions experienced on the Burlington a type of harassment 
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and interpretations and applications of the agreement not experienced 
on other railroads. In the opinion of the shopcraft Unions the Bur- 
lington insisted upon interpretations and applications and practices 
which were simply a projection of its view that it should not be re- 
stricted in any manner in subcontracting out of work and indicating a 
clear intent to ignore the restrictions of the 1964 agreement. This 


carrier practice gave rise to more than 100 claims and disputes in the 


application of the 1964 agreement with respect to the contracting out 


of shoperaft work. In the opinion of the Unions, the disputes pro- 
cedure of the 1964 agreement was never intended to cope with this type 
of wholesale disregard of the restrictions contained in the 1964 agree~- 
ment but only with the occasional dispute which would inevitably arise 
out of the good faith application of the agreement by both parties. 
There can be no question with respect to the Burlington's practices 
because during the conferences upon the Unions' proposals the prin- 
cipal Burlington officer involved admitted to the Union representatives 
the existence of thé abuses of which they complained and on November 
19, 1968, wrote to the operating personnel of the Burlington stating 
categorically to them that it had been brought to his attention that 
the agreement had been abused and advising them that "This is embaras- 
sing to this department, to say the least, and certainly has not been 
conducive of good labor relations with the Shop Craft Organizations". 

A copy of this letter was furnished to the Union representatives and 

is quoted in paragraph 8 of the affidavit of G. R. DeHague, et al. 
(Docket Item 19, Volume 2 of Joint Appendix). The letter had little, 


if any, effect upon alleviating the abuses. 
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It was with this background that the shopcraft Unions here involved 


determined in the early part of 1968 that it was necessary for them to 
seek from the Burlington a revision of the 1964 agreement as applied by 
the Burlington in order to accomplish the purposes of job security and 
the public interest enumerated by Presidential Emergency Board No. 160 
in 1964. They therefore served the Section 6 notice referred to above 
for revision of the agreement, which notice is here involved. 7 

This notice on its face did not attempt, as the Burlington has sug- 
gested, to prohibit the subcontracting out of work by the carrier or to 
require that the work involved be done only by agreement with the 
Unions. It recognized that there would be subcontracting but sought 
to limit that subcontracting, as Emergency Board No. 160 had suggested, 
to "necessary" situations, to prevent the abuse in the application of 
the criteria set forth in Article II, Section 1 of the 1964 agreement, 
by eliminating the criteria, to make certain that the Burlington did 
give the notice of intended subcontracting out of work, and discuss 
the proposal with the Unions by employing a contract penalty for fail- 
ure to do so. The proposals left intact the disputes machinery in the 
event that the Unions disputed the Burlington's intent to subcontract 
out and the Burlington did not agree. The Burlington's proposals, on 
the other hand, on their face proposed to eliminate any restriction 
and to return to the situation on the Burlington as it was selon to 
1964. 

Section 6 of the Railway Labor Act requires conferences between 
the representatives of the parties on proposals of intended changes. 


Over the period of the next four months the Unions experienced nothing 


a 


but delays on the part of the Burlington and nothing even remotely 


approaching a bona fide or serious effort on the part of the Burling- 


ton to negotiate on the subject matter of the notice. Although the 
Burlington's original counter proposal and acknowledgement of the 
notice from the Unions set forth no legal objections to the negotia- 
tions and collective bargaining on the proposal, the Burlington at 
the outset of the conferences and throughout the period of the at- 
tempted negotiations, as shown by its complaint to the court below, 
objected to any negotiations unless the Unions extended the dispute 
to each of the remaining 146 rail carriers with whom separate agree- 
ments were negotiated in 1964. As a consequence, the Unions were 
unable to conduct conferences such as contemplated by the Railway 
Labor Act, and on June 17, 1968, were forced to seek the services of 
the National Mediation Board to mediate the dispute in accordance 
with the provisions of Section 6 of the statute, and to authorize 
the employees involved to vote on a strike ballot so as to emphasize 
the seriousness of the situation to the Board. Although the Burling- 
ton objected to the Board's docketing of the dispute as a mediation 
case, a Mediator was assigned and further conferences by the parties 
were held with his ‘assistance until February 4, 1969, on which date 
the National Mediation Board terminated its mediation services. As 
required by Section 5 of the Railway Labor Act, the Board proffered 
voluntary arbitration to the parties. The Unions considered the 
proffer and respectfully declined because of the subject matter in- 
volved. The Burlington thereafter wrote to the Board stating that it 


would have been willing to arbitrate providing it could have reached 
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an agreement with the Unions upon the subject matter of the arbitra- 


tion (Paragraphs 15 and 16 of affidavit of G. R. DeHague, et al,, pages 


13-14, Docket Item 19, Volume 2 of Joint Appendix). 

The Railway Labor Act provides that once the Board has terminated 
its mediation services and the parties have not agreed to voluntary 
arbitration of the dispute, the only remaining procedure under the 
Act is an investigation and submission of a report by a Presidential 
Emergency Board if the statutory conditions prerequisite to the estab- 
lishment of such an Emergency Board have been found. The Act limits 
the establishment of such a Board to situations where the National 
Mediation Board finds and so informs the President that the cierace 
involved threatens substantially to interrupt interstate commerce to 
a degree such as to deprive a section of the country of essential 
transportation services. The National Mediation Board made we CEES 
finding and no Emergency Board was established to investigate aad 
report on the involved dispute. 

In the absence of such Board, the only other statutory restriction 
on the use of self-help by either party to the dispute is the provision 
in Section 5, First, of the Act (45 U.S.C.A., Section 155, First), that 
for a period of 30 days after termination of the Board's mediation 
services no change shall be made in the rates of pay, rules, Be working 
conditions or established practices in effect prior to the time the 
dispute arose. Under this restriction, the parties were remitted to 
self-help not later than March 6, 1969. : 


At the request of the Burlington, the Unions engaged in conferences 


with the carrier following the termination of mediation services by the 
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National Mediation Board through March 10, 1969 (Paragraph 16, subpara- 
graphs (59)-(68) of affidavit of G. R. DeHague, et al., Docket Item 19, 
Volume 2 of Joint Appendix). Thereafter, the Burlington in anticipation 
of a strike filed its complaint on March 12, 1969, in the District Court. 
ARGUMENT 
I 
The District Court Erred In Granting A Preliminary 
Injunction In Light Of The Intervention Of The 


Secretary Of Labor Providing For Good Faith Ef- 
forts To Resolve The Dispute Between The Parties 


Under His Auspices 


As set forth above at pages 5 and 6, the Secretary of Labor de- 
cided to intervene in this dispute prior to the action of the District 
Court in granting a preliminary injunction. This intervention produced 
agreement between the parties on a Memorandum of Understanding (a copy 
of which is attached hereto as Appendix A), providing for conferences 
between the parties under the auspices of the Secretary of Labor in a 
good faith effort to resolve the dispute between them. This agreement 
also provided that ‘such conferences could not be broken off except 
upon five days' advance notice to the Secretary and to the other party. 
The District Court was informed on April 4, 1969, of this agreement and 
it was suggested that under the circumstances a preliminary injunction 
was not only unnecessary but legally improper. However, the District 
Court informed counsel for the parties that it intended to issue a 
preliminary injunction. Immediately thereafter, the Burlington refused 


to formally execute the agreement and the effective intervention of the 


Secretary of Labor to resolve the dispute was destroyed. The Unions 


submit that under the circumstances the legal prerequisites for the 
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issuance of a preliminary injunction were not present. 


The requirements for the issuance of a preliminary injunction, as 


laid down by this Court, include, among other things, (1) a showing 
that the party requesting such relief will be irreparably injured if 
it is not granted; (2) a showing that the grant of such injunction 
will not produce irreparable injury to the other party; and (3) a 
showing that the grant of a preliminary injunction is in the public 
interest. Virginia Petroleum Jobbers Association v. Federal Power 
Commission, 104 U.S. App. D.C. 106, 259 F.2d 921 at page 925 (1958). 
The intervention of the Secretary of Labor in this dispute nade it 
impossible for the Burlington to establish these prerequisites for the 
issuance of a preliminary injunction. First, paragraph 11 of the 
complaint of the Burlington bases its claim of irreparable snnaee on 
the threat of a strike by the Unions involved in the dispute (@ocket 
Item 1, Volume 1 of Joint Appendix). The intervention of the Secre- 
tary of Labor and the agreement which he proposed and which had been 
accepted by the parties but not yet signed on April 4, 1969, included 
a provision that the parties would cooperate fully with the Sanne 
"in an effort to resolve these issues without interruption of éssen- 
tial transportation service". Thus, this agreement precluded any 
strike or threat of a strike by the Unions involved without a poi 
nation of the agreement, which could be done only upon the giving of 
five days' notice to the Secretary and to the other party. If it be 
assumed arguendo that the conferences under the auspices of the Sec- 
retary of Labor would not have produced a resolution of this dispute, 


the Burlington would have had five days' notice of any future strike 


=n19n = 

threat which would have given it ample time to obtain temporary or pre- 
liminary injunctive relief from the District Court. On April 4 it 
clearly was not faced with the threat of a strike producing irreparable 
injury. 

Second, the issuance of an injunction under these circumstances 
obviously produced serious injury to the Unions and to the employees 
they represent with respect to any negotiations that might thereafter 
be conducted under the auspices of the Secretary of Labor. Armed with 
an injunction holding that it did not have to bargain with the Unions, 
there is obviously no incentive on the part of the Burlington to make 
any reasonable effort to reach an agreement in the dispute. 

Third, the grant of the preliminary injunction is obviously ad- 
verse to the public interest. The question of the extent to which a 
railroad may contract out shopcraft work is not solely a matter of 
the interest of the employees in protecting their work and their jobs. 
As shown by the findings of Presidential Emergency Board No. 160, 
which considered this problem in 1964 (pages 10-12 above), it is in 
the public interest to arrest the decline in railroad shop facilities 
because of the impact of such decline in draining away a skilled labor 


pool in the railroad industry. The Presidential Emergency Board found, 


inter alia, that one of the effects of railroad abandonment of shop- 


craft facilities has been a contribution to the perennial shortage of 
railroad freight cars in this country which, in turn, has aggravated 
both domestic and foreign problems. Presidential Emergency Board No. 
160 found that national interests would be better served by maintaining 


the shopecraft capacity of the railroad industry. The intervention of 
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the Secretary of Labor in this dispute gave hope that these public 
interest considerations could be accomplished without any Saleen 3 
railroad economic plans through the conduct of good faith negotia- 
tions under the auspices of the Secretary of Labor. On the other 
side of the coin, the fact that the National Mediation Board had! not 
made the findings required by Section 10 of the Railway Labor Act as 
a condition precedent to the appointment of a Presidential Seca 
Board, had not recommended the appointment of such a board to the 
President, and the President had not, in fact, appointed such a board 
clearly shows that a threat of a strike against the Burlington as of 
substantially less consequence in terms of the public interest than 
that the dispute be resolved under the guidance of the Secretary of 


Labor. 


The grant of the preliminary injunction completely destroyed 
this prospect by the elimination of any incentive on the part of the 
Burlington to reach a reasonable accommodation with the Unions. This 
is clearly shown by the fact that as soon as the District Court in- 
formed counsel that it would issue an injunction in spite of the in- 
tervention of the Secretary of Labor, the Burlington refused te 
formally execute the Memorandum of Understanding although the repre- 
sentative of the Unions was in the office of the Secretary for that 


purpose at that time. 


It is difficult to perceive a more gross abuse of judicial 


discretion than the insistence of the District Court upon the issu- 


ance of a preliminary injunction under these circumstances. 
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The District Court Erred In Concluding That As A 

Matter Of Law The Unions Are Prohibited From Bar- 

gaining With The Burlington Concerning The Subcon- 

tracting Out Of Burlington Work But Must Bargain 

With 147 Carriers On A Nationwide Basis 

The Section 6 notice served by the Unions upon the Burlington and 

the Burlington's counter notice dealt solely with rules relating to 
the contracting out of work by the Burlington then performed on the 
property of the Burlington by employees of that carrier represented 
by the Unions. In spite of this fact, the District Court concluded as 
a matter of law that the Unions were prohibited by the Railway Labor 
Act from negotiating a revision of the existing agreement covering the 
contracting out of such work with the Burlington alone, but must serve 
notices on all approximately 147 railroads parties to the 1964 agree- 
ment on this subject and negotiate a nationwide contract with them. 
The court therefore concluded that the Unions' Section 6 notice to the 
Burlington was legally incorrect under the Railway Labor Act and that 
the Unions must be enjoined from conducting any strike with respect to 
such matter. The District Court set forth as reasons for this conclu- 
sion (1) that the subject matter of the dispute between the Unions and 
the Burlington is one that has been handled historically on a mlti- 
employer basis as evidenced by the agreement of September 25, 1964, 
and (2) that the Unions themselves continue to recognize that mlti- 


employer bargaining is appropriate as evidenced by the fact that most 


of the Unions involved had served national notices on most of the 


nation's railroads which include proposals regarding "contracting out" 


which gave rise to national bargaining on this issue which is now in 
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progress (Docket Item 24, pages 7-8, Volume 2 of Joint Appendix). The 


Unions submit that the District Court's conclusion is in error. 

This Court set forth the applicable standards for determining 
whether a proposed contract under the Railway Labor Act must be bar- 
gained on a multi-carrier basis in its decision in Brotherhood of 
Railroad Trainmen v. Atlantic Coast Line R. Co., 127 U.S. App. D.C. 
298, 383 F.2d 225 (1967). In that case this Court rejected the carrier 
argument that national handling can be demanded by a carrier as a mat- 
ter of right as well as an argument of the railway labor organization 
there involved that national handling is always voluntary. This Court 
spoke as follows on the statutory requirements (page 229): 

"The Railway Labor Act does not universally and categori- 

cally compel a party to a dispute to accept national hand- 

ling over its protest. Such bargaining is certainly law- 

ful, however. Whether it is also obligatory will depend on 

an issue-by-issue evaluation of the practical appropriate-' 

ness of mass bargaining on that point and of the historical 

experience in handling any similar national movements. The 

history and realities of crew consist bargaining in this 

industry impel the conclusion that mass handling was not 

required by the statute for bargaining on that issue." 

An application of this standard to the dispute here involved requires a 
rejection of the Burlington's contention that the Unions' proposals 
must be bargained on a national basis. 

First, there was a sound reason applicable only to the Burlington 
for negotiations at this time for a revision of the 1964 agreement on 
contracting out of work as that agreement applied to the Burlington. 
By 1968 the Unions had an experience record with respect to the appli- 
cation of the 1964 agreement, which indicated to them a clear need to 


revise and tighten both the substance of the agreement as well as the 


procedures thereunder on the Burlington not applicable to other carriers 
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parties thereto. This experience is set forth in paragraphs 8 and 9 of 


the Unions' affidavit in the District Court, which read in pertinent 


part as follows (Docket Item 19, pages 8-9, Volume 2 of Joint Appendix): 


"g. That in addition the shopcraft unions represent- 
ing the shopcraft employees of the Burlington and the em- 
ployees themselves were faced during the period on and after 
September 1964 by the management of the Burlington with ac- 
tions and practices which these unions consider to be a bad 
faith application and interpretation of the purposes of the 
mediation agreement of September 25, 1964; that these prac- 
tices and interpretations made it clear that the management 
of the Burlington had not reconciled itself to the findings 
of Presidential Emergency Board No. 160 that the public in- 
terest required limitations upon the subcontracting out of 
work which could be performed upon the property of the Burl- 
ington, in spite of the 1964 agreement, continued to insist 
both in practice and in words on an alleged managerial right 
to do as it pleased; thus the unions and the employees they 
represented were continuously faced with instances of the 
carrier contracting out work and not giving any notice as 
required by Article II; by the carrier insisting on narrow 
and technical interpretations of the agreement so as to ex- 
clude from the scope thereof subcontracting of work; * * * 
that more than’ 100 claims of violations of the agreement re- 
sulted; that this wholesale disregard for the requirements 
of Article II of the agreement of 1964 and the continued in- 
sistence of the Burlington upon an alleged managerial freedom 
to do as it pleased in this area without regard to the inter- 
est of its loyal employees who had acquired an equity in this 
work through many years of service and in complete disregard 
of the public interest found by Presidential Emergency Board 
No. 160, was acknowledged by the management of the Bur lington 
during the conferences held between representatives of the 
unions here involved and representatives of the Burlington 
during the course of the present labor dispute; that this 
acknowledgement is evidenced by a letter dated November 19, 
1968, to operating personnel of the Burlington, a copy of 
which was furnished to the representatives of the employees, 
which read in pertinent part as follows: 


'It has recently been brought to my attention by 

the Shop Craft Organizations that certain work has been 
subcontracted without proper notice to the Organizations. 
This is embarrassing to this department, to say the least, 
and certainly has not been conducive to good labor rela- 
tions with the Shop Crafts. I do not want this Carrier 
subjected to further criticism for not complying with the 
terms of Mediation Agreement A-7030. 
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"Please make a definite lineup with the appropriate 
officers under your jurisdiction, and between the depart- 
ments involved, so there will be no failure to fulfill 
our obligations under Mediation Agreement A-7030.' | 

That, however, this letter failed to have any effect upon the 
situation and it has been wholly disregarded leading to the con- 
clusion either that the letter constituted window dressing in 
the management's dealing with its employees or that the manage- 
ment is simply ignoring the recommendations of its labor meres 
sentatives. 


"9, That while the unions here involved have not been 
wholly satisfied with the impact of the mediation agreement of 
September 25, 1964, upon shopcraft employment on the nation's 
railroads as a whole, i.e. the 147 carriers parties to that 
agreement, it has not encountered on these other carriers the 
management attitude of wholesale disregard of the requirements 
of the agreement and that the management intends to do as it 
pleases regardless of such requirements; * * *." 
There was thus no need for the Unions to create a national dispute in 
order to correct the situation on the Burlington and indeed it would have 
been unrealistic to do so. 

The District Court, however, rejected the Unions’ reasons for ne- 


gotiations with the Burlington alone on the ground that the 1964 agree- 


ment established an arbitration board to decide grievances and'that 


“alleged abuses of the terms of the agreement do not justify abandon- 


ment of the agreement itself" (Docket Item 24, page 8, Volume 2 of 

Joint Appendix). This is not a proper ground for foisting national 
bargaining upon the Unions. The District Court's characterization of 
the Unions' proposals as an "abandonment of the agreement" is inaccurate. 
While that characterization clearly applies to the Burlington's counter 
proposal, the Unions' Section 6 notice proposed to tighten up both the 
restrictions on the substance of contracting out of work as well as the 


procedures for arbitrating disputes concerning carrier actions: in this 


area. Moreover, the fact that an agreement has provisions for! arbitrating 
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grievances and disputes thereunder does not prohibit proposals by 
Unions to revise such agreements which have proved unsatisfactory to 
them. If this were true, every labor agreement in the country con- 
taining arbitration provisions would not be subject to renegotiation. 
In addition, the District Court's reasoning ignores the fact that the 
Unions’ Section 6 notice included proposals to revise the arbitration 
procedures themselves so as to make them more effective. Finally, the 
affidavit of the Union parties before the District Court shows that the 
arbitration procedures of the 1964 agreement, as applied to the Burl- 
ington, have proved inadequate to cope with the actions of the Burling- 
ton management since these provisions were based upon an assumption 
that the agreement would be applied in good faith and that only a few 
disputes would arise. This portion of the Unions' affidavit reads as 
follows (Docket Item 19, pages 9-10, Volume 2 of Joint Appendix): 


% %& * that the procedures incorporated in the mediation 
agreement of September 25, 1964, for the settlement of 
disputes arising out of the application of Article II 
thereof restricting the Burlington's right to subcontract 
work have proved inadequate to cope with the actions of a 
management so oriented; that these provisions were based 
upon the assumption that the agreement would be applied 

in good faith by both parties; that in spite of such good 
faith interpretation and application of the agreement there 
could arise an occasional good faith dispute and that the 
procedures for the settlement of such disputes would be 
adequate; that, however, this assumption has been destroyed 
by the bad faith interpretati-.2 and application of the agree- 
ment by the Burlington so that the procedures have proved 
totally inadequate to protect the interest of the employees 
and the public interest as found by Presidential Emergency 
Board No. 160." 


Second, the Burlington, as well as the other signatories to the 


1964 agreement on subcontracting out of work, agreed that the contract 


was to be construed and treated as a separate contract between the 
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Unions and each of the carriers involved. This provision appears in 
Article VII of the 1964 agreement which reads in pertinent part as 
follows (Exhibit A to complaint, Docket Item 1, Volume 1 of Joint 
Appendix): 
"This agreement shall be construed as a separate 

agreement by and on behalf of each of said carriers and 

its employees represented by each of the organizations 

signatory hereto." 
Thus, the carriers themselves, including the Burlington, have recognized 
there were individual agreements, which could be treated as such by the 


parties, which necessarily include revision of these agreements! with 


each carrier as experience dictates the need therefor. 


Third, such a recognition and provision was necessary because of 


the varying practices among the carriers with respect to contracting out 
of work. Emergency Board No. 160, which considered this subject in 
1964, emphasized the lack of uniformity among railroads with respect to 
contracting out of work and as a consequence thereof the lack of feasi- 
bility in proposals which would have the effect of requiring carriers 
who had scrapped repair facilities to restore or re-establish them. For 
this reason the Board recommended what it termed "a modest step forward" 
of general applicability which would have the effect of generally ar- 
resting the decline in railroad shop facilities. The Board's findings 
on this point read as follows (Exhibit B to Docket Item 5; page 13, 
Volume 1 of Joint Appendix): 
"From the evidence and testimony submitted this Board 
is impressed with the great diversity of practice among the 
various carriers. Some do all or almost all of their own: 
building, upgrading and repairing of equipment; others have 
abandoned or consolidated their shop facilities; while still 


others have relied on outside industry to perform a major) 
part of their equipment maintenance. Although it is not 


Tie 

possible or feasible to recommend that carriers which have scrapped 

their repair facilities should restore or re-establish them, this 

Board is of the opinion that the public interest would be served 

by measures which would help to arrest the decline in railroad 

shop facilities." 

It is just this "diversity of practice among the carriers" which has 
continued under the 1964 agreement which has required the Unions to ne- 
gotiate a revision in their separate agreement on subcontracting out 
with the Burlington. 

Fourth, in the Atlantic Coast Line case, this Court found that 
national handling was not required even in the situation where similar 
proposals were served at about the same time by the unions involved upon 
a number of carriers. In the present case, the Unions have served a Sec- 
tion 6 notice for revising the subcontracting out rule only upon the 
Burlington and upon no other carrier. The District Court found that most 
of the unions involved had served another Section 6 notice on most of 
the nation's railroads covering subcontracting of shoperaft work giving 
rise to current national bargaining on the issue and thereby recogniz- 
ing the need for national handling thereof. (Docket Item 19, page 8, 
Volume 2 of Joint Appendix.) However, the finding is clearly erroneous 
and based upon a misunderstanding of a statement made in the hearing 
before the District Court by counsel for the Burlington. This statement, 
which appears at pages 43 and 44 of Docket Item 27, Volume 2 of Joint 
Appendix, reads as follows: 

and today, if the Court please, they are in session negotia- 

ting on new notices, and one of the notices of the carriers 

deals with this very issue, and they have accepted national 

handling.” (Emphasis supplied.) 


What counsel was referring to is that in a national movement of the 


Unions for wage increases, the carriers have attempted to counter with 
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the wholly unrelated counter proposal to eliminate all restrictions on 
contracting out of work on the railroads involved. This action! of the 
railroads neither constitutes any recognition of the need for the hand- 
ling on a national basis of the contracting out of work problems on a 
particular railroad by the Unions involved in the wage dispute, nor 
does it constitute any excuse for the Burlington not negotiating in 
good faith with the Unions in the present dispute. | 
Fifth, the Burlington waived any claim that it might pavelnad 
that the Section 6 notice served by the Unions was invalid under the 
Railway Labor Act because it was not served on all the parties to the 
1964 agreement when it not only responded to that notice on March 29, 
1968, without raising this issue but, in fact, served a ones notice 
limited solely to the agreement between the Unions and the Burlington. 
The Burlington's response and counter notice appear as Exhibit 'C to 
the complaint, Docket Item 1, Volume 1 of Joint Appendix. Moreover, 
thereafter the Burlington held conferences with the Unions involved 
on the Unions' Section 6 notice and the Burlington's counter proposal 
for a period of approximately one year. While it is true at doxtos 
this period the Burlington attempted to preserve the claim now advanced, 
its conduct during that period belies any such contention. 
IIL 
The District Court Erred In Granting A Preliminary 


Injunction Because The Burlington Has Not Complied 
With Section 8 O£ The Norris-LaGuardia Act 


SS 


Section 4 of the Norris-LaGuardia Act (29 U.S.C.A., Section 104), 


provides that a Federal court shall not have jurisdiction to issue an 


injunction in any case involving or growing out of a labor dispute 


20 
prohibiting a strike in such dispute. This prohibition, however, does 
not deprive a district court of jurisdiction to enjoin a strike in vio- 


lation of the Railway Labor Act. Brotherhood of Railroad Trainmen v. 


Akron & Barberton Belt Railroad Company, 128 U.S. App. D.C. 59, 385 
F.2d 581 (D.C. Cir., 1967), cert. den. 390 U.S. 923. 


However, even though a district court may have jurisdiction to 
enjoin a strike in a labor dispute which is threatened in violation 
of the Railway Labor Act, it errs in doing so if the complainant rail- 
road has failed to comply with its obligations under the Railway Labor 
Act because of the provisions of Section 1 of the Norris-LaGuardia Act 
(29 U.S.C.A., Section 101), which read as follows: 


"No court of the United States, as defined in this 
chapter, shall have jurisdiction to issue any restraining 
order or temporary or permanent injunction in a case in- 
volving or growing out of a labor dispute, except in a 
strict conformity with the provisions of this chapter; nor 
shall any such restraining order or temporary or permanent 
injunction be issued contrary to the public policy declared 
in this chapter." 


Among the provisions of the Norris-LaGuardia Act with which a com- 
plainant must comply are the provisions of Section 8 thereof (29 
U.S.C.A., Section 108), which read as follows: 


"No restraining order or injunctive relief shall be 
granted to any complainant who has failed to comply with 
any obligation imposed by law which is involved in the 
labor dispute'in question, or who has failed to make every 
reasonable effort to settle such dispute either by nego- 
tiation or with the aid of any available governmental 
machinery of mediation or voluntary arbitration." 


The necessity for a complaining railroad to comply with the requirements 


of Section 8 of the Norris-LaGuardia Act as a condition precedent to the 
grant of injunctive relief in a labor dispute is attested by the decisions 


in Brotherhood of Railroad Trainmen v. Toledo Peoria & Western R. Co., 
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321 U.S. 50 (1944), and Brotherhood of Railroad Trainmen v. Akron & 


Barberton Belt Railroad Company, 128 U.S. App- D.C. 59, 385 F.2d 
581 (D.C. Cir., 1967), cert. den. 390 U-S. 923. This Court set, 


forth this requirement in the Akron case, cited above, as follows 
(pages 613-14): 


"Phe District Court erred in concluding that because 
it held, correctly, that the action was not subject to Sec- 
tion 4 of the Norris-LaGuardia Act, which would have ousted 
the court of jurisdiction, it necessarily followed that the 
‘clean hands' provision of Section 8 of the Norris-LaGuardia 
Act was likewise wholly inapplicable. The Supreme Court has 
said, speaking through the Chief Justice, that 'there must 
be an accommodation’ of this Act with the Railway Labor Act. 
Brotherhood of Railroad Trainmen v. Chicago R. & Ind. R.R., 
353 U.S. 30, 40, 77 S.Ct. 635, 1 L.Ed.2d 622 (1957). That 
principle of accommodation means that actions to enjoin | 
violations of the Railway Labor Act may be maintained with- 
out regard to Section 4 of the Norris-LaGuardia Act, and 
yet be subject to Section 8 of that Act. That is the con- 
clusion of other courts which have considered the matter, | 
and we agree. The point is, simply that Congress did con- 
template actions to effectuate the Railway Labor Act by | 
enjoining violations. That purpose would be utterly de- 
feated if the federal court actions involved were subject | 
to Section 4 of the Norris-LaGuardia Act, which had provi- 
sions for withholding injunctions in labor disputes re- 
flecting entirely different objectives. 


"On the other hand a ruling that Section 8 of the 
Norris-LaGuardia Act is applicable to actions to enjoin 
violations of the Railway Labor Act would not trammel 
but would rather further the effectuation of that Railway 
Labor Act, for it ensures compliance by complainant car- 
rier or union which cannot seek an injunction until and 
unless it has discharged the obligations imposed by the 
Railway Labor Act." 


The complainant Burlington in this case failed to comply with the 


requirements of Section 8 of the Norris-LaGuardia Act as a condition 
precedent to the grant of injunctive relief in two respects. 2 

First, the Burlington made an agreement between the Unions and 
the Burlington in this labor dispute impossible by reason of its insis- 


tence, in violation of the Railway Labor Act, that the subject matter 
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of the Unions’ Section 6 notice was not bargainable under the Railway 
Labor Act. The District Court so found in paragraph (4) of its con- 
clusions of law, which read in pertinent part as follows (Docket Item 
24, page 9, Volume 2 of Joint Appendix): 

“plaintiff's persistent contention that the issue of 'con- 

tracting out’ was not bargainable under the Railway Labor 

Act, while perhaps not urged in bad faith, was legally 

unsound and made ultimate agreement an impossibility." 
Thus, the Burlington was clearly not entitled to injunctive relief 
under the provisions of Section 8 of the Norris-LaGuardia Act, quoted 
above, which prohibit such relief in a labor dispute where the com- 
plainant “has failed to comply with any obligation imposed by law". 

Second, the Burlington refused to formally execute the agreement 
tendered by the Secretary of Labor to provide for good faith efforts 
under the auspices of the Secretary of Labor after having agreed to 
such arrangements when it found out that the District Court intended 
to rule in its favor. This is in clear violation of the provisions 
of Section 8, quoted above, which provide that no injunctive relief 
can be granted to a complainant who has failed to make every reason- 
able effort to settle a labor dispute "with the aid of any available 
governmental machinery". There was thus available governmental ma- 
chinery to aid in the settlement of this dispute without any threat 


of injury to the Burlington. The decision of the Supreme Court in 


Brotherhood of Railroad Trainmen v. Toledo, Peoria & Western R. Co., 
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321 U.S. 50 (1944), makes clear that a complainant seeking injunctive 
relief is required to utilize available means of settling disputes as 
a condition to such relief, even though the utilization of the means 


is not required by the Railway Labor Act. In that case, the Court 
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held that a railroad was not entitled to an injunction to prevent a 
strike in a labor dispute wherein it had declined to arbitrate.. 

The Court, in setting forth the carrier's obligations, spoke as 
follows (pages 56-57): 


"Tf a complainant has failed (1) to comply with any | 
obligation imposed by law or (2) to make every reasonable | 
effort to settle the dispute, he is forbidden relief. The 
latter condition is broader than the former. One must not 
only discharge his legal obligations. He must also go 
beyond them and make all reasonable effort, at least by 
the methods specified if they are available, though none 
may involve complying with any legal duty." (Emphasis 
supplied.) 


The Burlington's refusal to formally execute the memorandum Reneement 
with the Secretary of Labor after learning that the District Court in- 
tended to rule in its favor does not meet the requirements of Section 
8 of the Norris-LaGuardia Act as thus construed by the Supreme Court. 
The District Court, however, rejected the contention of the Unions 
that the Burlington had not met the legal prerequisites for ene issuance 
of an injunction set forth in Section 8 of the Norris-LaGuardia Act on 
the ground that this Court's holding in the Akron case, cited above, 
permitted it to conclude in a particular case that the imperatives of 


| 
the Railway Labor Act may override the requirements of Section 8 


(Docket Item 24, pages 9-12, Volume 2 of Joint Appendix). The portion 


of that opinion to which the District Court referred reads as follows 


(page 614): 

"It may be that in a particular case the District 
Court might conclude that the imperatives of the Railway 
Labor Act override Section 8--a statutory focusing so to 
speak of an equity approach whereby lack of clean hands 
may be overcome by a balancing of interests, particularly 
where it is the public interest involved. In a particular 
case the District Court might conclude that the question 
of the applicability of Section 8 was doubtful, would 
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require time to explore, and that the restraining order 
should issue forthwith to avoid jeopardizing the Railway 
Labor Act. Such approaches would recognize that Section 
8 of the Norris-LaGuardia Act has some applicability, and 
is a legislative instruction that weighs heavier in the 
scale than the ‘clean hands doctrine taken merely as a 
general equity maxim, yet is overborne by requirements of 
the Railway Labor Act. Here, however, the approach of 
the District Court was that Section 8 of the Norris-La 
Guardia Act was completely inapplicable and that was 
error. In saying that the restraining order was erron- 
eously entered, however, we do not mean that would excuse 
a contemptuous violation." 


It is quite clear that this case does not meet the standards laid 
down by this Court for the overriding of Section 8. The carrier's 
violation of Section 8 was clear and was so found by the District 


Court so that the question of the applicability of Section 8 was not 


doubtful and did not require time to explore. Moreover, there was no 


need for a preliminary injunction to avoid jeopardizing the Railway 
Labor Act since the intervention of the Secretary of Labor had clearly 
eliminated that possibility at the time the court acted. 
IV 
The District Court Correctly Ruled That The Subject 
Matter Of The Dispute Was Bargainable Under The 


Railway Labor Act And That The Refusal Of The Burl- 
ington To Negotiate Thereon Violated The Act And 


Prevented Settlement Of The Dispute 


The District Court ruled (Docket Item 24, page 5, Volume 2 of 
Joint Appendix) that the subject matter of the Unions' Section 6 no- 
tice covered matters which are mandatorily bargainable under the Rail- 
way Labor Act. The court further ruled that the Burlington's persis- 
tent contention that the changes in the rules sought by the Unions were 
not legally bargainable "was legally unsound and made ultimate agreement 


an impossibility" (Docket Item 24, page 9, Volume 2 of Joint Appendix). 
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The court concluded that the refusal of the Burlington to negotiate on 
this subject constituted a failure by it to comply with the requisites 
of the Railway Labor Act (Ibid.) 2 

The Burlington has appealed this ruling of the District Court in 
Case No. 22993. Assuming arguendo that such an appeal is proper from 
an order granting the complainant the relief requested as contrasted 
to merely offering the argument as an alternative basis for sustaining 
the District Court's ee Unions submit that this ruling of the 
District Court is sound as a matter of law. 


The District Court cited in support of its ruling this Court's 


holding in Brotherhood of Railroad Trainmen v. Akron & Barberton Belt 


Railroad Company, 128 U.S. App. D.C. 59 at page 79, 385 F.2d 581 at 


page 601, on which point this Court spoke as follows: 


"The subjects for mandatory mutual consideration are 
defined in Section 6 merely by reference to ‘rates of pay, 
rules, or working conditions'. But the courts have rati- 
fied the practice of the industry so that the duty to bar- 
gain 'generally has been considered to absorb and give 
statutory approval to the philosophy of bargaining as 


— 
2/ See United States v. Raines, 362 U.S. 17 (footnote 7), in which 
the Supreme Court spoke as follows: 


"Many of these contentions are raised by what appellees 
style a 'cross-appeal.' Notice of cross-appeal was filed in 
the District Court, but the cross-appeal was not docketed 
here. However, since the judgment of the District Court | 
awarded appellees all the relief they requested (despite re- 
jecting most of their contentions, except the central one), 
no cross-appeal was necessary to bring these contentions be- 
fore us if they can be considered otherwise. They would simply 
be alternative grounds on which the judgment below could be sup- 
ported. In view of the broad nature of § 1252, which seems to 
indicate a desire of Congress that the whole case come up (con- 
trast 18 USC § 3731, United States v Borden Co. 308 US 188, 
193, 84 L ed 181, 188, 60 S Ct 182), we have the power to pass 
on these other questions, and since the District Court expressed 
its views on most of them, we also deem it appropriate to do so." 
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worked out in the labor movement in the United States.' 

That is, ‘what carriers must legally bargain about is 

affected by what is in fact bargained about in the rail- 

road world'." 
The District Court correctly cited the fact that the subject matter of 
the Section 6 notice of the Unions had been a matter of collective 
bargaining within the railroad world for a substantial period, had 
included negotiations with the Burlington itself in 1962, consider- 
ation by Presidential Emergency Board No. 160, and by prior agreements 
with railroads on the subject including the 1964 agreement to which 
the Burlington was a party (Docket Item 24, page 2, Volume 2 of Joint 
Appendix). Thus, the subject matter of the dispute was clearly one 
which had been recognized for a long time by the railroads and their 
employees, including the Burlington, as a proper subject matter for 


collective bargaining. 


In addition, the District Court cited in support of its ruling 


the decision of the Supreme Court in Fibreboard Paper Products Corp. 


v. National Labor Relations Board, 379 U.S. 203 (1964), in which the 
Supreme Court, in affirming a decision of this Court, stated that the 
contracting out of work is a "condition of employment" within the 
meaning of the National Labor Relations Act. Thus, the District 
Court properly concluded that the contracting out of railroad work 
is also a "condition of employment" under the Railway Labor Act. 

The District Court therefore clearly correctly concluded that the 
subject matter of the Unions' Section 6 notice was properly bargainable 
under the Railway Labor Act both as a subject about which the parties 


had bargained in the past and as a subject matter falling within the 


statutory language of "rates of pay, rules, and working conditions". 
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CONCLUSION 
The Unions respectfully submit that upon the basis of the foregoing 
points and authorities the District Court erred as a matter of law in 


granting the preliminary injunction and that this Court should! reverse 


the District Court's order granting the preliminary injunction and direct 


that such injunction be dissolved. 


Respectfully submitted, 


Edward J. Hickey, Jr. 
James L. Highsaw, Jr. 
William J. Hickey 
620 Tower Building 
Washington, D. C. 20005 


Counsel for Railway Employes' Depart- 


ment, AFL-CIO, System Federation No. 
95, et al. 


Of Counsel: 

MULHOLLAND, HICKEY & LYMAN 
620 Tower Building 
Washington, D. C. 20005 


June 9, 1969 


APPENDIX A 
MEMORANDUM OF UNDERSTANDING 


The Chicago, Burlington and Quincy Railroad and certain of its employes 
represented by the International Association of Machinists and Aerospace 
Workers, International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers, Sheet Metal Workers' International 
Association, International Brotherhood of Electrical Workers, Brother- 
hood Railway Carmen of America and International Brotherhood of Firemen 
and Oilers functioning through the Railway Employes' Department, AFL-CIO, 
labor organizations (hereinafter referred to as the parties), record by 
this memorandum their understanding and agreement for the indefinite 
extension of the status quo in the shopcrafts sub-contracting dispute 
originating in the exchange of notices under Section 6 of the Railway 
Labor Act on March 25 and March 29, 1968. 


Beginning on the date of this Memorandum of Understanding the carriers 
and the labor organizations signify and agree that no changes, except by 
mutual agreement, shall be made in the terms and conditions out of which 
this dispute arose during the proceedings set forth herein. 


The parties shall upon the request of the Secretary of Labor and under 
his auspices, immediately meet and confer in a good-faith effort to re- 
solve the issues in'dispute. The parties agree that they shall cooper- 
ate fully with the Secretary of Labor and his representatives in an ef- 
fort to resolve these issues without interruption of essential trans- 
portation service. 


This Memorandum may be terminated by either party upon five (5) days 
notice to the Secretary of Labor and to the other party. The parties 
agree that the terms and conditions referred to herein shall not be 
changed, except by mutual agreement, until five (5) days after the 
receipt of said notice. 


The parties signify and agree that the provisions of this Memorandum 
will be fully binding upon them and that they will in good faith com- 
ply with its terms. 


For the CB&Q Railroad: For the Labor Organizations: 
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RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO, 

SYSTEM FEDERATION NO. 95, and INTERNATIONAL 
ASSOCIATION OF MACHINISTS AND AEROSPACE WORKERS , 
ET AL., 
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VERIFIED COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF WITH EXHIBITS A, B, AND C 


Docker [rey 1 


Filed: March > 1969 


eee 
IN THE United States District Juice 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 547 West Jackson Boulevard, 
Chicago, Illinois, 


) 
) 
) 
) 
laintiff, ) : 
vane 
es . 630-69 
) Civil Action No. é 
RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO, ) 
220 S. State Street, Chicago, Illinois; ) 
SYSTEM FEDERATION NO. 95, Railway ) 
Employes' Department, AFL-CIO, ) 
2516 Yoder Drive, Burlington, Iowa; ) 
INTERNATIONAL ASSOCIATION OF ) 
MACHINISTS AND AEROSPACE WORKERS, 1300 ) 
Connecticut Avenue, N.W., Washington, ) 
D.C.; INTERNATIONAL BROTHERHOOD OF ) 
BOILERMAKERS, IRON SHIP BUILDERS, ) 
BLACKSMITHS, FORGERS & HELPERS, 400 - ) 
lst Street, N.W., Washington, D.C.; ) 
SHEET METAL WORKERS' INTERNATIONAL ASSOCIA- ) 
TION, 1000 Connecticut Avenue, N.W., ) 
Washington, D.C.; INTERNATIONAL BROTHER- ) 
HOOD OF ELECTRICAL WORKERS, 1200 - 15th ) 
Street, N.W., Washington, D.C.; BROTHERHOOD ) 
RAILWAY CARMEN OF UNITED STATES AND CANADA, 
200 - ist Street, N.W., Washington, D.C.; 


INTERNATIONAL BROTHERHOOD OF FIREMEN AND ) 
OILERS, 200 Maryland Avenue, N.E., Washington) 
D.C. ) 


Defendants. 


VERIFIED COMPLAINT FOR 


v \i 


1. This is an action arising under the Railway Labor Act (45 U.S.C. 
§§ 151 et sea.) and under the Interstate Commerce Act (49 U.S.C. §§ 1 et 
seq.). This Court has jurisdiction under Sections 1331 and 1337 of the 
Judicial Code, 28 U.S.C. §§ 1331 and 1337. The amount involved in this 
controversy exceeds the sum or value of $10,000, exclusive of interest and 
costs. 

2. Plaintiff is a corporation incorporated under the laws of the 
State of Illinois, is engaged in the transportation of freight and passengers 
by rail in interstate commerce, and is a "carrier" as defined in Section 1 


of the Railway Labor Act (45 U.S.C. § 151). Plaintiff (hereinafter 


eS 


"Burlington") owns, leases and operates approximately 13,000 niles of track, 
including yard tracks and sidings, in twelve states. Its main lines radiate 
from Chicago and extend to St. Paul and Minneapolis, Minnesota; St. Louis 
and Kansas City, Missouri; Omaha and Lincoln, Nebraska; Denver, Colorado; 
Billings, Montana; and Paducah, Kentucky, with numerous branches on each of 
said lines. Burlington's system is an integral part of the nationwide rail- 
way system of the United States, and it connects and interchanges freight 
and passengers with other railroads at approximately 155 points in twelve 
states. It serves on its lines more than 30,000 industrial plants and 
business enterprises, including stock yards, meat packing and jfood and clotvh- 
ing establishments, United States post offices, munitions plants, military 
and training centers and Federal Hospitals. Each business day, it operates 
commuter trains in the Chicago area, carrying more than 40,000 commters 


daily. In 1968, its total railway operating revenues exceeded $284 ,096,CC0, 


i 
. 


and it employed more than 17,000 persons. Burlington in 1968 transported 


more than 1.5 million tons of defense materials, supplies and equip- 
ment, Great detriment would result to the national defense, +o shippers and 
+o the public from any suspension, stoppage or interference with the 


| 
operation of the Burlington's railroad system. 


| 
3. Defendant Railway Employes' Department, AFL-CIO, is a voluntary 

unincorporated association through which other named defendants function in 
their representation, under the Railway Labor Act, of approximately 2800 of 
Burlington's employes , and System Federation No. 95 is a branch of the Railway 
Employes! Department, AFL-CIO. Their membership consists of defendants 
International Association of Machinists and Aerospace Workers, International 
Brotherhood of Boilermakers, Iron Ship Builders, Blecksmiths, Forgers & 
Helpers, Sheet Metal Workers' International Association, International 
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Brotherhood of Electrical Workers, Brotherhood Railway Carmen of United States 


and Canada and International Brotherhood of Firemen and Oilers. The member 


unions of System Federation No. 95 are labor organizations which are collectively 


known in the industry as the "Shop Unions." The defendants are sued herein 
individually and as representatives of the classes of employes of Buriington 
represented by them. 

4. The rates of pay, rules and working conditions of Burlington's 
employes represented by the defendants are governed by collective bargein- 


ing agreements in effect between Burlington and defendants. 


5. On or about March 25, 1968, the defendant labor organizations 


served on plaintiff a demand for an amendment to an existing national 
collective bargaining agreement dated September 25, 1964, a copy of which 

is attached hereto as Exhibit A. The notice was purportedly served pursuant 
+0 Section 6 of the Railway Labor Act (45 U.S.C. § 156), and, in summary, 
proposed a rule that would bar Burlington from purchasing, leasing or unit 
exchanging for, any new equipment or parts, and from contracting with vaird 
parties for any work sev forth in the Classification of Work rules in 
existing collective bargaining agreements between Burlington and defendants, 
except with the consent and approval of defendants. A copy of said novice 
is attached hereto as Exhibit B. Burlington served a counter notice 
pursuant to Section 6 of the Railway Labor Act seeking the elimination 
existing restrictions on the plaintiff's rights to lease, purchase, or 
exchange equipment or parts and to contract out work. A copy of Burlington's 
counter notice is attached hereto as Exhibit C. 

6. Conferences were held between Burlington and representatives or 
defendants concerning these proposed changes in the existing agreement, but 
no agreement was reached. On July 5, 1968, Burlington was notified by the 
National Mediation Board that it had received an application for mediation 
from defendant Railway Employes! Department, AFL-CIO, System Federation 
No. 95. Mediation commenced on October 24, 1968 but failed to produce any 
agreement between the parties. On January 17, 1969, virtually at the 


conclusion of the mediation, the defendants delivered to Burlington a new 


proposal which purported to.state defendants' final position in the matter, 
which made demands substantially in excess of those made in defendants! 
section 6 notice of March 25, 1968, and which further included matters 
unrelated to the issues framed by the parties! respective section 6 notices. 
7, On January 23, 1969, the defendants demanded of the National 
Mediation Board that mediation be terminated. By letter dated Jamuary 29, 
1969, the Board, in accordance with Section 5, First, of the Railway Labor 
Act, proffered arbitration. The Burlington accepted but the defendants 
refused the proffer of arbitration, and the Board therefore ee 
its services effective February 4, 1969. 
.8, The defendants take the position that from oes after midnight 
of March 6, 1969 (thirty days after the termination of service by the 
National Mediation Board), the procedures of the Railway Labor Act for the 
mesonution of the dispute raised by defendants' notice and the plaintiff's 
counter notice will have been exhausted, and the defendants will then be 
free to strike the Burlington if it does not accede to the defendants? 
demands. In the course of post-mediation conferences held vetween the 
parties at the request of Burlington, defendants represented that they 
would not strike prior to March 9, 1969, or as long thereafter as conferences 
continued. The defendants would give no assurances, however, that they would 
refrain from striking thereafter, and the defendants have now terminated 


conferences between the parties. 


9. The Burlington is threatened with a strike by its employees 
Pe eentes by defendants at any time after ERER iy 1969. During February, 
1969, notices appeared on the Burlington's aeoneiios in which defendants 
notified their members of the termination of mediation and advised them to 


prepare for a strike. The Burlington is informed and believes that a strike 


vote has been taken by its employes who are members of the defendant labor 


| 
organizations, and that said employes have voted to authorize a strike. 


10. The Burlington disagrees with the position of defendants, set 
forth in Paragraph 8 above, that they are free to strike after March 6, 
1969. The Burlington takes the position that defendants have not complied 
with the requirements of the Railway Labor Act with respect to the matters 
in dispute, and accordingly are not free to exercise self-help because: 


(a) The defendants' notice of March 25, 1968, by seeking to prohibit, 
unless the labor organization concerned concurred, all contracting out of 
work, and al], purchase, lease, or unit exchange of equipment or parts the 
repair, rebuilding or manufacture of which is set out in the governing 
classification of work rules or is generally recognized as work of the crafts 
or classes represented by defendants, regardless of the circumstances, ane 
regardless of whether the Carrier had the facilities, manpower or equipment 
to perform the work; and further py seeking to eliminate virtually all 
defenses of the Carrier to claims or grievances arising under the Agreexent 
with respect to the fact or amount of damages; and in several other particulars; 
went far beyond the subject of changes in "rates of pay, rules, or working 
conditions" about which a carrier is required to bargain under Section 6 
of the Railway Labor Act (45 U.S.C. § 156). 

(bo) The defendants, by their intransigent refusal to bargain in good 
faith with the Burlington or to consider any changes in their proposal of 
March 25, 1968, other ‘than changes which would even further restrict the 
vights of the Carrier, have failed to comply with the requirement of Section 


> First of the Railway Labor Act (45 U.S.C. § 152 First) "to exert every 


reasonable effort to make and maintain agreements concerning rates of pay, 


rules and working conditions." 

(ce) The defendants' proposal of January 17, 1969, by exceeding the 
scope of defendants' notice of March 25, 1968 and raising several new matters 
not contained in said notice, demanded wholly new changes in the governing 
collective bargaining agreements, which proposed new changes have not been 
processed in accordance with the requirements of the Railway Labor Act. 

(4) The defendants' notice of March 25, 1968 and subsequent proposals 
improperly sought to force a single Carrier to agree to amend, with respect 
+o a national issue, a collective bargaining agreement arrived at through 
national bargaining between the defendants and most of the nation's rail 
carriers. 

il. The uninterrupted services of Burlington's employes who are 
members of the defendant labor organizations or are represented by them are 


essential to the operation of its transportation services. If not enjoined 
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by this Court, the threatened illegal strike alleged in Paragraph 9 above, 
would cause great and irreparable injuries to Burlington and to the public. 
It would seriously impair the rail transportation system in a large area of 
this country, to the detriment of the public welfare, including the national 
defense. Burlington would be deprived of hundreds of sienoes of dollars 
in operating revenues, would be unable to maintain or use its properties and 
equipment in which it has a substantial investment, would lose permanently 
+o competing forms of transportation much business and revenue, and would be 
unable to fulfill its obligations under the Interstate Commerce Act to serve 
the public. Several thousands of employes of Burlington not involved in the 
present controversy would be deprived of their positions and earnings for 
the duration of the strike or longer. Such a strike would substantially 
interfere with the transportation in interstate commerce of passengers, 
mail, freight, and express lading (including Government mail end express, and 


| 
military supplies and materials), and food and other lading essential to 


the public health and safety. 


WHEREFORE, plaintiff prays that this Court (1) adjudge and declare 


that the procedures of the Railway Labor Act have not been exhausted with 
respect to the dispute alleged in this complaint and that the defendants are 
not free to strike the plaintiff on or after March 6, 1969; (2) restrain and 
enjoin the defendants, their divisions, locals, officers, agents, employes, 
members, and all persons acting in concert with them from authorizing, 
calling, encouraging , permitting, or engaging in any strike or work stoppage 


against and/or from picketing the premises of plaintiff in connection 


with the dispute alleged in this complaint; and (3) grant to plaintiff its 


costs and such other and further relief as may be proper. 


Dated: March ___, 1969 Francis M. Shea 
Ralph J. Moore, Jr. 
Martin J. Flynn 
Peter A. Hornbostel 


Of Counsel: Shea & Gardner 
734 Fifteenth Street, N.W. 
games A. Wilcox Washington, D.C. 20005 
General Counsel 737-1255 
National Railway Labor Conference 
1225 Connecticut Avenue, N.W. 
Washington, D.C. 


m 


T.G. Schuster 


General Attorney 
Shea & Gardner Chicago, Burlington & Quincy Railroad Co. 
734 Fifteenth Street, N.W. 547 West Jackson Boulevard 
Washington, D.C. 20005 Chicago, Illinois 


ttorneys for Plaintiff. 


B.G. Upton, of full age, being duly sworn according to law, upor 
his oath deposes and says: 

Zi am a staff officer, labor relations, for the Chicago, Burlington 
& Quincy Railroad Company, having my office at 547 West Jackson Boulevarc, 
Chicago, Illinois. I am fully familiar with the facts relating to this 
dispute alleged in the foregoing complaint. The facts alleged in the 


complaint are true to the best of my knowledge and belief. 


B. G. Upton 


DISTRICT OF COLUMBIA ) SS: 


Suoseribed and sworn to before me this day of March, 1969. 


SEAL Notary Public 


My commission expires ., 


CREASE Fh hh ETS 
Shige Fy ¥ nN; ke 


AGREEMENT 
DATED SEPTEMBER 25, 1964 
between the 
NATIONAL RAILWAY LABOR CONFERENCE 
and 
EASTERN, WESTERN AND SOUTHEASTERN CARRIERS' CONFERENCE COMMITTEES 
and : 
; EMPLOYEES OF SUCH CARRIERS 
REPRESENTED BY THE ORGANIZATIONS COMPRISING THE 


RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO 


Exp: 3i7TA Te Com PharaT- 
Cif pages) AND Erhg.A,8,C. 


Case No. A-7030 


3 This Agreement mado this 25th day of Septerder, 196h, by and between 
the participnting cerricrs listed in Exhibits 4, B end C attached hereto and 

made a part hereof and represented by the National Reiley Labor Conference and 
the Eastern, Western and Southeastern Carriers' Conference Committees, and the 
employees of such carriers shoun thercon end repressnted by the railway labor 
orgenizations signatory hereto, through the Railway Employes! Department, AFL-CIO, 


a 
ua 
t 


s 


Witnesseth: 

IT IS AGREED: 

ARTICLE I - EMPLOYEE PROTECTION 
Section 1 - 


The purpose of this rule is to afford protective benefits for 
employees who are displaced or deprived of employment as a result of changes 
in the operations of the carrier due to the causes listed in Section 2 hereof, 
and, subject to the provisions of this Agreement, the carrier has and may 
exercise the right to introduce technolegical and operational changes except 


where such changes are clearly barred by existing rules or agreements. 


Any jobd protection agreement which is now in effect on a particular 
railroad which is deemed by the authorized employee representatives to be morc 
favorable then this Articlo with respect to a transaction such as those referred 
to in Section 2 hereof, may be preserved as to such transaction by the repre~ 
sentatives so notifying the carrier within thirty days from the date of receipt 
of notice of such transaction, and the provisions of this Article will not apply 
with respect to such transaction, 


None of the provisions of this Article shall apply to any transactions 
subject to approval by the Interstate Commerce Commission, if the approval order 
of the Commission contains equal or more favorable employee protection provisions, 
or to any transactions covered by the Washington Job Protection Agreement. 


Section 2 - 


The protective benefits of the Washington Job Protection Agreement of 
May, 1936, shall be applicable, as more specifically outlined below, with respect 
to employees vho are deprived of employment or placed in a worse position with 
+ respect to compensation and rules governing working conditions as a result of 
any of the following changes in the operations of this individual carrier: 


a, Transfer of work; 


b. Abandonment, discontinuance for 6 months or more, or 
consolidation of facilities or services or portions 
thereof; : 


Contracting out of work; 


Lease or purchase of equipment or component parts thereof, 
the installation, operation, servicing or repairing of 
which is to be performed by the lessor or seller; 
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e. Voluntary or involuntary discontinuance of contracts; 


f. Technological changes; and, 
; paar ; | 
g. Trade-in or repurchase of equipont or unit oxchange. 


Section 3- — : 


An employce shall not be regarded as deprived of employment or placed 
in a worse position with respect to his compensation and rules governing 
working conditions in caso of his resignation, decth, retirenent, dismissal 
fo: ceuse in accordance with existing agreements, ar failure to work due to 
disebility or discipline, or failure to obtain a position available to him in 
the exercise of his seniority rights in accordance with existing rules or 
agreerents, or reductions in forces due to seasonal requirements, the layoff 
of temporary employees or a decline in a cerrierts business, or for any other, 
reason not covered by Section 2 hereof. In any dispute over whether an 
employeo is deprived of employment or placed in 4 worse position with respect 
to his compensation and rules governing working conditions due 'to causes listed 
4n Section 2 hereof or whether it is due to the causes listed in Section 3 
hereof, the burden of proof shall be on the carrier. 


_ Saction - 


The carrier shall give at least sixty (60) days (ninety (90) days in 
cases that wil]. require a change of employee's residence) written notice of the 
abolition of jobs as a result of changes in operations for any! of the reasons 
set forth in Section 2 hereof, by posting a notice on bulletin) boards convenient 
to the interested employees and by sending certified mail notice to the General 
Chairren of such interested employees. Such notice shall contain a full.and 
adequate statement of the proposed changes in operations, including an estimate 
.of the number of employees of each class affected by the intended changes, and 
a fuil disclosure of all facts and circumstances bearing on the proposed discon- 
tinuance of positions. Tho date and place of a conference between representa- 
Sives of the carrier and the General Chairman or his representative, at his 
option, to discuss the manner in which and the extent to which employees may be 
affected by the changes involved, shall be agreed upon within ten (10) days 
after the receipt of said notice, end conference shall commence within thirty 
(30) days from the date of such notice. 


Section 5 - 


Any employee who is continued in service, but who is placed, as a 
result of a change in operations for any of the reasons set forth in Section 2 
hereof, in a worse position with respect to compensation and rules governin 
working conditions, shall be accorded the benefits set forth in Section 6(a), 
(bv) and (c) of the Washington Job Protection Agreement of May, 1936, reading as 
follars: 
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Noetian G (a). No employee of any of the enrricrs involved in a particular 
coordination who is continued in service shall, for a period not exceeding five 
years following the effective date of such coordination, be placed, ss 8 result of 
such coordination, in a worst position with respect to compensation and rules 
governing working conditions than he occupied at the time of such coordination 
so long as he is unable in the normal exercise of -his seniority rights under exist- 
ing, agreements, rules and practices to obtain a position producing compensation 
equal to or exceeding the ‘ompensstion of the position held by him at the time 
of the particular coordination, exeept however, that if he fails to exercise his 
seniority rights to secure another available position, which docs not require & 
change in residence, to which he is entitled under the working agreement and 
which carries 2 rate of pay and compensation excecding those of the position 
which he elects to retain, he shall thereafter be treated for the purposes of this 
section as occupying the position which he elects to decline. 

(b) The protection afforded by the foregoing paragraph shall be made effec- 
tive whenever appropriate through what is hereby designated as 0 “displacement 
allowance’ which shall be determined in each instance in the manner hereinafter 
described. Any employce entitled to such an allowance is hereinafter referred 
to as n t2isplaced® employee. 

(c) Each displacement allowance shall be a monthly allowance determined 
by computing the total compensation received by the employee and his total 
time paid for during the Inst twelve (12) months in which he performed service 
jmmediately preceding the date of his displacement (such twelve (12) months 
being hereinafter referred to as the test period’) and by dividing separately the 
total compensation and the total time paid for by twelve, thereby producing the 
average monthly compensation and average monthly time paid for, which shall 
be the minimum amounts used to guarantee the displaced employce, and if his 
compensation in his current position is less in any month in which he performs 
work than the aforesaid average compensation he shall be paid the difference, 
Iess compensation for any time lost on account of voluntary absences to the 
extent that he is not available for service equivalent to his average monthly 
time during the test period, but he shall be compensated in addition thereto at 
the rate of the position filled for any time worked in excess of the average mon thly 
time paid for during the test period. ' ; 


Section 6 - 


Any employee who is deprived of employment as a result of a change 
in operations for any of the reasons sot forth in Section 2 hereof shall be 
accorded a monthly dismissal allowance in accordance with the terms and 
conditions set forth in Section 7(a) through (Jj) of the Washington Job Protection 
Agreement of May, 1936, reading as follows: 
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; nSection 7 (a). Any employee of any of the carriers participating in n par- 
ticular coordination wha is deprived of employment as a result of said coordina- 
tion shall be eceorded an allowance (hereinafter termed a coordination allow- 
ance), based on length of service, which (except in the case of an employee with 
less than one year of service) shall be a monthly allowance equivalent in cach 
instance to sixty per cent (60%) of the average monthly compensation éf the 
employee in question during the last twelve months of his employment in which 
he earned compensation prior to the date he is first deprived of employment. as 
a result of the coordination. This. coordination allowance will be made to each 
cligible employee while unemployed by his home road or in the coordinated opera- 
tion during a period beginning at the date he is first deprived of employment as 
a result of the coordination and extending in cach instance for a length of time 
determined and limited by the following schedule: 
Length of Service Period of Payment 
1 yr. and less than 2 yrs. 6 months 
2 yrs. “ “ a : 3 “ 12 
Sates oe 13 
Sone Sao 36 
10 yrs. “ “ 48 : 
Ji yrs. and over" Go 
In the case of an employee with less than one year of service, the total coordina- 
tion allowance shall be a lump sum payment in an amount equivalent to sixty 
(60) days pay at the straight time daily rate of the last position held by him at 
the time he is deprived of employment as a result of the coordination. 
(b) For the purposes of this agreement the length of service of the employee 
shall be determined from the date he last acquired an employment statis with 
the employing carrier and he shall be given credit for one month's service for 
each month in which he performed any service (in any capacity whatsoever) and 
twelve such months shall be credited as one year’s service. The employment 
gtatus of an employce shall not be interrupted by furlough in instances where the 
employce has a right to and does return to service when called. In determining 
length of service of an employee acting 2s an officer or other official representative 
of an employce organization he will be given credit for performing service while 
‘go engaged on leave of/absence from the service of a carrier. 
{c) An employce shell be regarded as deprived of his employment and en- 
titled to a coordination allowance in the following cases: 


J. When the position which he holds on his home road is abolished as 
result of cvordination and he is unable to obtain by the exercise of 
his seniority rights another position on his home road or a position in 
the coordinated operation, or 

- When the position he holds on his home road is not abolished but he 
loses that position as a result of the exercise of seniority rights by an 
employee whose position is abolished as x result of said coordination, 
or by other employees, brought about 2s a proximate consequen¢ge of 
the coordination, and if he is unable by the exercise of his seniority 
rights to sccure another position on his home road or a position in 
the coordinated operation. te : 
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(a) An employce shall not be regerded as deprived of employment in case 
of his resignation, death, retivement om pension or on‘account of age or disability 
jn necordance with the current rules and practices applicable to employees fen- 
erally, dismissal for justifiable cause in accordance with the rules, or furloughed 
because of reduction in forces duc to seasonal requirements of the service; nor 
shall any employee be regarded as dgprived of employment as the result of a 
particular coordination who is not deprived of his anployment within three years 
from the effective date of said coordination. 

(c) Hach employee receiving s coordination allow:nce shall keep tiie em- 
ployer informed of his address and the name and address of any other person by 
whom he may be regularly employed, 

(f) The coordination allowance shall be paid to the reauiurly assigned ja- 
cumbent of the position ‘abolished. If the position of sn employee is abolished 
while he is nbsent from cervice, he will be entitled to the coordination allowance 
when he is available for service. ‘The employee temporarily filling said position 
at the time it was abolished will be given a coordination allowance on the basis 
of enid position until the regular employce is availab's for service and thereafter 
shall revert to his previous status and will be given a coordination allowance 
accordingly if any is due. ; 

(g) An employee ‘receiving 2 coordination allowance shall he subject to 
call to return to service after being notitied in accordance with the working 
agreement, and such employee may he required to return to the service of the 
employing carrier for other reasonably comparable employment for which he is 
physically and mentally qualified and which does not require a change in his 
place of residence, if his return does not infringe upon the employment rights of 
other employees under the working agreement. 

(h) If an employee who is recciving a coordination allowance returns to 
service the coordination’ allowance shall cease while he is so reemployed and the 
period of time during which he is so reemployed shall be deducted from the total 
period for which he is entitled to receive a coordination allowance. During the 
time of such reemployment however he shall be entitled to protection in accord- 
‘ance with the provisions of Section 6. 

(i) Tf an employce who is receiving a coordination allowance obtains rail- 
road employment other than with his home road or in the coordinated opera- 
tion) his coordination allowance shall be reduced to the extent that the sum 
total of his earnings in such employment and his allowance exceeds the amount 
upon which his coordination allowance is based; provided that this shall not apply 
to employees with less than one year's service. . 

(j) A coordination allowance shall cease prior to the expiration of its pre- 
scribed period in the event of: 

J. Failure without good cause to return to service in accordance with 

" working agreement after being notified of position for which he is 

eligible and es provided in paragraphs (g) and (h). 

2. Resignation. 

3. Death. . r 

4. Retirement on pension or on account of age or disability in accord- 

ance with the current rules and practices applicable to employees 
generally. 

5. Dismissal for justifiable cause. " 


Section 7 ~ 


dny caployce eligible to receive a monthly disitissal ellowance under 
Section 6 haxeof my, at his option at the tims he becomzs cligible, resign end 
(in liew of all othor benefits ond protections provided in this agresment) accept 
in a luup sum a soparetion allciznce determined in cecordente zith tho provisions 
oe seceton 9 of the Washington Job Protesticn Agresmont of Moy, 1936, reading as 
ollows: 


"Soction 9, Any omploycs cligible to roecivo & coordination 
allowence under section 7 horoof mey,; et his opticn!et the time 
of coordination, resign and (in lien of e212 other benefits end 
protections provided in this egreenznt) accopt in a jump sun a 
separztion ellowance determined in eccordence with the folloiwing 
schedule: | 


Length of Sorvica Separation All.ovzance 
1 year & less than 2 years 3 nonths' pay 
ft nm 3 t 6 it tt 
5 9 
10 Ae 
10 =" 15 . 22 
15 years and over : 12 


In the case of employces with less than one year's service, 
five days! pzy, at the rate of the position last occupied, for 
each month in vhich thoy porfomrd service will be paid as the 
lump sum. | 


(a) Iength of ssrvice shall be computed as provided 
in Section 7. | 


(b) Onc month's pay shall be computed by mitiplying 
by 30 the daily rate of pay received by the 
employee in the position last occupied prior to 
time of coordination." : 


Section 8 - 


. | 

ny employee affected by a change in operations for any of the reasons 
set fort. in Section 2 hereof shall not bo deprived of benefits attaching to his 
previous employment, such as free transportation, pansions, hospitalization A 
relief, etc., under the same conditions and so long as such benefits continue to 
be accorded to.other employees of the carrier, in active service or on furlough 
as the case may be, to the extent that such benefits can be so maintained under 
present authority of law or corporate action or through future authorization 
which may be obtained. > C : 


‘Section 9 ~ 


Any employee who is retained in the service of the carrier, or who is 
later restored to service after being eligible to receive a monthly dismissal 
allowance, who is required to change the point of his employment as a result of a 
change in the carrier's operations for any of the reasons set forth in Section 2 
hereof, and is, therefore, required to move his place of residence, shall be 
accordcd the protective benefits set forth in Section 10 of the Washington Job 


Protection Agreement of Msy, 1936, reading as follazs: l 


a eo 


USection 19 (an) Any ciaployce who is retained in the service of nny carrier 
jnvolved in o particulsr courdh:tion (ox who is ster restored to corvice froin 
the group,of employees catitled to receive & coorcinstion sMovwenes) who is re- 
quired to change the point of hin capleyicat rs Y, of such esordinnti 
is therefore required to move his place of residences, chell ke reimbursed for oll 

1 othe: persone! efiects end for the traveling 


jncluding living © 


for such transi g tiras thotenfter, (not to execad two work 
ing deys), used in eseur nes in his new location. The exeet 
extent of the responsibility of the eatricy under this provision end the ways end 
moons of treneportstion shall ko ¢ spread upon in cdvance between the eszrier re- 
ication of the employes eicoted. No claim for expenses 

sed unless they are incurred within tires years 

sim must be submitted within nincty (£0) 


within three yeera efter changiag 
his point of employracat es & his place 
of residence baci: to his origina : 
the expenso of moving his houschold end 
tions impoced in parngraph (s) of this cection. 

(c) Except to the extent provided in perecreph (b) changes in place of 
residence subsequent to tho initial changes caused by ecordinstion end which 
grow out of the nonasl exercise of cenicrity in eecordence with working egrce- 
ments ero not comprehended within the provisions of this cection. cs 


Section 10 = 


Any employee who is yeteined in the service of the corvrier, or 
who is later restated to service after boing eligible to receive a monthly 
dismissal allowence, vho is required to chenge the point of his employment 
as a result of a chengo in the covrierts opsrations for eny of the reasons 
sot forth in Section 2 horcof, anc is, therefore, required to move his 
placo of residence, shell be accorded the protective benefits set forth in 
Saction 1). of the Washington Job Protection Agreement of Mays 1936, reading 
as follous: 
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: | 
USoction 11 (2). The following pro Acton hell eyoly, to the extoxt, Chey fa}3 
sppliesble in exch inctence, to suy Ginployse who fs retaiucd in the aervies of eny 
of the esrriers involved iu & pordievier coor q 
such gervice from the group of ernployees entitled to reecive & coordi 
lowsnce) who is required to change the polit of his employment cz 6 yoru 
puch coordination and is therefore, requized to move his place of rexdsnco: 

4. If the employee owns his own home jn the locality from whieh he is 
required to move, he shell at his option be reimbursed by his employ- 
ing carrier for nny Joss cufiered in the sale of his hozae for leas than 
its {nir value. In each ense the fair velue of the home jn question 
shall be determined as of o date euficiently prior to the coordinstion. 
to be unaffected thereby. The employing carrier chell in ech in- 
stance be efforded an opportunity to purchase the home et such fair 
yelue before it is sold by the employee to any other party. 

If the employee is under a contract to purchase his home, the employ- 
ing carrier shall protect him egeinst loss to the extent of the fair 
yalue of any equity he may have in the home and in addition shall 
relieve him from any further obligations under his contract. ; 

_If the employee holds en unexpired ease of 0 dwelling oceupicd by | 
him ss his home, the employing carrier shell protest him from all 
loss end cost in securing the cancellation of his seid lease. 


(b) Changes in place of residence subsequent to the initial change caused 
by coordinstion end which grow out of tho normal exercise of ceniority in neecrd- 
ance with working sgreements fre not comprehended within the provisions of 
this Section. | 

(c) No claim for loss shall be peid under the provisions of this‘cection which 
is not presented within three years after the effective date of tho coordination 

(d) Should s controversy arise in renpect to the value of the hora, the loss 
sustained in its sale, the locs under o contract for purchase, lozs end cost in 
eecuring termination of leese, or sny other question in connection with these 
matters, it shell be decided through joint conferenco between the representatives 
of the employees end tho carricr on whose line the controversy erises and in the 
event they ere unable to ngrce, the dispute may be referred by either party ito a 
board of three competent real estate appraisers, selected in the following manner: 
One to be celected by the representatives of the employcea ond the catricr, 
recpectively; there two chell endeavor by egrecmeht within ten days after their 
appointinent. to colect tho third appreiser, or to celect some person authorized to 
name tho third appreicer, and in the event of falluse to agree then the Chairman 
of the Interstate Commerce Commission ‘shall ba requested to nppoint the third 
appraiser. A €ccision of a majority of the sppreisors shall be required and ssid 
decision chsll bs finel and conclusive. The eolary end expences of the third or 
neutrel eppzaiser, including the expenses of the apprsisal bosrd, shell be borne 
equally by the partics to the proceedings. All other expenses shall be paid by 
the perty incurring them, including the salary of the sppreiser selected by such 
party. " 


- When positions are abolished as a result of changes in the corricr's 
operations for my of the reasons set forth in Section 2 hereof, and all or 
part of the work of the abolished positions is tronsferred to another location 
or locations, the selection and assignment of forces to perform the vork in 
question shall be provided for by agreenent of the General Chairman of the 
craft or crafts involved and the carrier establisning provisions appropri.ate 
for application in the particular case; provided however, that under the terms 
of the agreement sufficient employees will be required to accept employment 
within their classification so to insure a force adequate to mect the 
carrier's requirements. In the event of failure 4o reach such agreement, the 


dispute may be submitted by either party for settlement as hereinafter provided. 
Section 12 - 


Any dispute with respect to the interpretation or application of the 
foregoing provisions of Sections 1 through 11 of this Article (except as de- 
fined in Section 10) .with respect to job protection, including disputes as to 
whether a change in the carrier's operations is caused by one of the reasons 
set forth in Section 2 hereof, or is due to causes set forth in Section 3 hereof, 
nnd disputes as to the protective benefits to which an employee or employees 
may be entitled, shall be handled 2s hereinafter provided. 


ARTICLE II - SUBCONTRACTING 

: The work set forth in the classification of work rules of the crafts 
parties to this agreement will not be contracted except in accordance with the 
provisions of Sections 1 through of this Article Il. 


Section 1 - Applicable Criteria - 


Subcontracting of work, jncluding unit exchange, will be done only when 
(1) managerial skills are not available on the property; or (2) skilled manpower 


is not available on the property from active or furloughed employes; or (3) essential 


equipment is not available on the property; or (;) the required time of completion 
ef the work cannot be met with the skills, personnel or equipment available on the 
property; or (5) such work cannot be performed by the carrier except at a signifi- 
cantly greater cost, provided the cost advantage enjoyed by the subcontractor is 
not based on a standard of wages below that of the prevailing wages paid in the 
area for the type of work being performed. Unit exchange as used herein means 

the trading in of old or worn equipment or component parts, receiving in exchange 
new, upgraded or rebuilt parts, but does not include the purchase of new equip- 
ment or component parts. 


Section 2 - Advance Kotsc’ — 


Section 2 - Advance Notice - Submission of Data - Conference - 


If the carrier decides that in the light of the criteria specified 
above it is necessary to subcontract work of a type currently performed by the 
employes, it shall give the general chairman of the craft or crafts involved 
notice of intent to contract out and the reasons therefor, together with supporting 
data. Advance notice shall not be required concerning minor transactions. The 
General Chairman or his designated representative will notify the carrier within 
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ten days from the postmarked date of the notice of any desire to discuss the 
proposed action, Upon receipt of such notice the carricr shall live such repre- 
sentative of the organization at least ton dsys advance notice of a conference to 
discuss the proposed action. If the partics are wacble to reach an agree ont 

at such conference the carrier may, notwithstanding, proceed to subcontract the 
work, and the orgunization may process the dispute to a conclusion as hereinafter 
provided. 3 


Section 3 - Request for Information When No Advence Notice Given - 


If the General Chairman of a craft requests the rezsons and supporting 
data for the subcontracting of work for which no notice of intent has been given, 
in order to determine whether the contract is consistent with the criteria set 
forth above, such information shall be furnished him promptly. ‘If a conference 
is requested by the General Chairman or his designated representative, it shall 
be arranged at a mutually acceptable time and place. Any disppte as to vhether 
the contract is consistent with the criteria set forth in Section 1 may be processed 
to a conclusion as hereinafter provided. | 


Section ) - Machinery for Resolving Disputes - 


Any dispute over the application of this rule shall be handled as 
hereinafter provided. agi 


ARTICLE ITI - ASSIGNMENT OF WORK - USE O}" SUPERVISORS - 


None but mechanics or apprentices regularly employed as such shall do 
mechanics! work as per the special rules of each craft except foremen at points 
where no mechanics are employed. However, craft work performed! by foremen or other 
supervisory employes employed on a shift shall not in the aggregate exceed 20 
hours a week for one shift, 40 hours a week for two shifts, or 60 hours for all 
shifts, 

| 

If any question arises as to the amount of craft work being performed 
by supervisory employes, a joint check shall be made at the request of the 
General Chairmen of the organizations affected. Any disputes over the appli- 
cation of this rule shall be handled as provided hereinafter. 


An incwnbent supervisor who assumed his present position prior to 
October 15, 1962, at a point where no mechanic is employed, may be retained in 
his present position. However, his replacenents shall be subject to the preceding 
paragraphs of this rule. . 


ARTICLE IV - OUTLYING POINTS 


| 

At points where there is not sufficient work to justify employing 
a mechanic of each craft, the mechanic or mechanics employed at such points 
will so far as they are capable of doing so, perform the work of any craft not 
having a mechanic employed at that point. Any dispute as to whether or not 
there is sufficient work to justify employing a mechanic of each craft, and 
any dispute over the designation of the craft to perform the available work 
shall be handled as follows: At the request of the General Chairman of any 


moss 


craft the perties will undertake a joint check of the work done ab the point. If. 

the dispete is nov resolved by asx mt it sncll be hendled 2s hereinafter providad 
end pormrling the disposition of ths dispute ths carrier may peocced with continue 

jis designation. 


Pod.sting rales co practi.ccs on jndivicuel properties mey be retained by 
the organizotions by giving a notice to the cerviers involved ab-eny time within 
90 dzys aftex the dive of this agreoment. 


ARTICIE V - COUPLING, INSPECTION AID TESTING 

In yards & toriinals where carmen in the service of the carrier 
operating oa servicing the train are employed end are on duty in the deparvure 
yard, coach yard or passenger terminal frow which trains depart, such inspecting 
and testing of air brekes end appurtenances on treins as is required by the carricr 
in the departure yard, coach yard, or passenger terminal, end the related coupling 
of eir, signal and steam hose incidental to such inspection, shall be performed by 
the carimene 


This rule shall not apply to coupling of air hose between Locomotive 
and the first car of an outbound train; between the caboose and the last car of an 
outbound train or between the last car ina Ngouble-over” and the first car 
standing in the track upon uhich the outbound train is m2de UPe 


ARTICLE VI -- ESOLUTION OF DISPUTES 
Section 1 ~ Establishment of Shop Craft Sp2ci2l Board of Adjustment ~ 

In accordance with the provisions of the Railvay Labor Act, as amended y 
a Shop Craft Special Board of Adjustment, hereinafter referred to as "Board", is 
hercby established for the purpose of adjusting and deciding disputes which may 
arise under Article I, Employee Protection, and Article II, Subcontracting, of this 
agresment, The parties agree that Such disputes are nob subject to Section 35 
Second, of the Railway Labor Act, as amended. 


Section 2 - Consist of Board ~ 


The Board shall consist of members, 2 appointed by the organizations 
party to this agreement, and 2 appointed by the carriers party to this agreement . 
For each dispute the Board shall be augmented by one member selected from the 
panel of potential referees in the manner hereinafter provided, Successors to the 
members of the Board shall be appointed in the same manner as the original 
appointees. 


Section 3-~ Appointment of Board Members + 


Appointment of the members of the Board shall be made by the respective 
parties within thirty days from the date of the signing of this agreement. 


Section + Location of Board Office - 


The Board shall have offices in the City of Chicago, Illinois. 


=o = 


Section 5 - Referees ~ Pmployce Prot 
Section 5 - Rexerecs — 


The parties agrec to select a panel of six potential referees for the 
purpose of disposing of disputes before the Bouzd arising under Articles I end If 
of this agreement. Such selections shal] be made within thirty (30) days from the 
date of the signing of this agreerznt. If the parties are unadle to agree upon 
the selection of the pancl of potential referees within the 30 days specificd, 
the National Mediation Board shall be requested to nane such referees as are 
necessary to fill the panel within 5 days after the receipt of such request. 


Section 6 ~ Term of Office of Referees ~ 

The parties shall advise the National Mediation Board of! the names of 
the potential referees selected, and the National Mediation Board shall notify 
those selected, and their successors, of their selection, informing them of the 
nature of their duties, the parties to the agreement and such information as it 
may deem advisable, and shall obtain their consent to serve as a penel meriber. 
Each panel. menber selected shall serve as a member until January 1, 1966, ed 
until each succeeding January 1 thereafter unicss written notice is served by 
the organizations or the carriers parties, to the agreement, at least 60 days 
prior to January 1 in any year that he is no longer acceptable. Such notice 
. shall be served by the moving parties upon the other parties to the agreement , 
the menbers of the Board and the National Mediation Board. If the referee in 
question shall then be acting as a referee in any case ‘pending before the Board, 
he shall serve as a member of the Board until the completion of such case. 


ae _ AS: eee S 
Section 7 Filling Vacancies ~ Referees 


In the event any panel member refuses to accept such appointment, dies, 
or becomes disableiso as %o be unable to serve, is terminated in tenure as 
hereinabove provided, or a vacancy occurs in panel membership for any other 
reason, his name shall immediately be stricken from the list of potential 
referees. The members of the Board shall, within thirty days after a vacancy 
occurs, meet and select a successor for each member as may be necessary to restore 
the panel to full membership. If they are unable to agree upon a successcr 
within thirty days after such meeting, he shall be appointed by the National _ 
Mediation Board. es Tee | 


Section 8 - Jurisdiction of Board ~ 

The Board shall have exclusive jurisdiction over disputes betareen the 
parties growing out of grievances concerning the interpretation or application of. . 
Article I, Employee Protection, and Article II; Subcontracting. | : : 


Section 9 - Submission of Dispute -. 


Any dispute arising under Article I, Employee Protection, and Article II, 
Subcontracting, of this agreement, not settled in direct negotiations may be 
submitted to the Board by either party, by notice to the other party and to, the 
Boards Tai 


Section 10 ~ Time Limits for Submission - 
Within 15 days of the postmarked date of such notice » both parties shall 

send 15 copies of a written submission to their respective members of the Board. 

Copies of such submissions shall be exchanged at the initial meeting of the Board 


to consider the dispute. 


~13- 
Section 11_- Content of Submission - 


Esch uritten submission shall be Miiited to the material submitted by the 
parties to the dispute on the property end shall include: 


(a) ‘he question or questions in issue; 
(bv) Staterant of facts; 


c) Position of employee or enployecs ond relief recqnested; 
3 vo i+ v > 


(d) Position of comzany and relief requested, 


Section 12 - Failure of Agrecii 


If the merbers of the Board are unable to resolve the dispute within 
tuenty days from the postmarked date of such submission, either member of the 
Board may request the National. Mediation Board to appoint a merbor of the panel 
of potential referees to sit with the Board. The National Mediation Board shall. 
make the appointment within five days after receipt of such request and notify 
the members of the Board of such appointment proaptly after it is made. Copics 
of both submissions shall promptly be mode available to the referee. 


Section 13 - Procedure at Board Meetings ~ 


The referee selected shall preside at meetings of the Board and shall 
be designated for the purpose ‘of a case as the Chairman of the Board. The Board 
shall hold a mecting for the purpose of deciding the dispute within 15 days after 
the appointment of a referee. ‘ The Board shall consider the written submission 
and-relevant agreements, and no oral testimony or other written materi.al will be 
received, A majority vote of all members of the Board shall be required for a 
decision of the Board. A partisan member of the Board may in the absence of his 
partisan colleague vote on behalf of both. Decisions shall be made within thirty 
days from the date of such mzeving. 


Section 1) ~ Remedy ~ 
If there is a claim for wage loss on behalf of a named claimant, arising 
out of an alleged violation of Article IL, Subcontracting, which is sustained, 
the Board's decision shall not exceed wages lost and other benefits necessary 
to make the employee whole. : 
Section 15 - Final and Binding Character - 


Decisi ons of the Board shall be final. and binding upon the parties to 
the dispute. 


Section 16 ~ Fxtension of Time Limits ~ 


The time limits specified in this Article may be extended only by 
matual agreement of the parties, 


Section 17 =~ Records - 


The Board shall maintain a complete record of all matters submitted 
to it for its consideration and of all findings and decisions made by it. 


~ 1h - 
Section 18 ~ Peyment of Compensation « 
ee an ae armen Nace eee ae ese ae es 


The parties hereto will assume the compensation, travel expense and 
other expense of the Board manoers ected by a. Unless other arrangements 
are made, the office, stcnogrephic and other expenses of the Board, including 
compensation and expenses of the neutral morbers thereof, shall be shared 
equally by the partics. : . 


Section 19 ~ isputes Referred to fajustient Boxed - 


Disputes arising uncer Article IIL, Assignment of Work - Use of 
Supervisors, Article IV >, Ovtlying Points, end Article V, Coupling, Inspection 
and Testing, of this agreement, shall be handled in accordance ‘with Section 3 
of the Reilvay Labor Act, as amended. 


ARTICLE VII - EFFECT OF THIS _AGRESKENT 


This agrecvent is in full end final settlement of the dispute growing 
out of notices served on the carriers listed in Fxhibits A, B and C on or about 
October 15, 1962; and out of proposals served by the individual railroads on 
organization representatives of tle employees involved on or about November 5, 
1962, and Articles II, III and IV of proposals served by the individual railroads 
on organization representatives of the employces involved on or about June 17; 
1963. This agreement shall be construed as 2 separate agreement by and on behalf 
of each of said carriers and its employees represented by each of the organizations 
signatory hereto. | 


ARTICLE VIII - EFFECTIVE DATE 


The provisions of this agreement shall become effective November 1 , 196), 
and shall continue in effect until January 1, 1966, and thereafter until changed or 
modified in accordance with the provisions of the Railway Labor Act, as amended. 
Section 6 notices will not be initiated nor progressed locally or concertedly 
covering the subject natter contained in the proposals of the parties referred to 
n Article VII, prior to January 1, 1966. i 


ARTICLE IX - COURT APPROVAL 

This agreement is subject to approval of the courts with respect to 
carriers in the hands of receivers or trustees. 
SIGNED AT WASHINGTON, D. C., THIS 25TH DAY OF SEPTEMBER, 196). 


For the participating carriers i ' For the Employees: 
Listed in Exhibit Ar Railway Employes! Department, AFL-CLO 


For the participating ca peLers 
Exhibit B: 


listed os : - 
. A), fot lowe ; 
LI EB AE 


fa eeteer est ne tee reese nanenneeeN men A Ae LEA 


Chei A. Xaird. an’ 


Retina nk 
= icy Y cy, ~ STAI At Ps pinta 


ae en me Set 


TSS u ays CAL 


For the participating cercicrs 
listed in Exhibit C: 


WL Prenehl 


ar 
Chairmen 


C aa puational Railway 
ye Conference 


_ HITNESS: 


Pa 
os Be ARENA ARE 


MAbex y Nation. 


“Board 


Internstionel Brothozh ood of Boilovmakers, 
Iron Ship Beilder: Plackswiwths ; 
Forgors sad Helpors 


Levede Ki lpctess 
tassel. Ke Bore: Gmtatinet ost 
CO, 
Blacksmiths - Railroad Division 
if / 
Z. ee , Bier ye Na! 
Edward H. Volfe, intii. Vice President 


Sheet Ketal Vorkers' I sernavional 
Association 


Of 


J ONirien, a Gencral Vice President 


International Prornarhood of Plectrical 
Workers 


Xv. 
Ses LL, Ira tes whi Le 


thos eee “Inttls Vice aca 


Brotherhood Railway Caymen 


CEL 


f£ America 
Kod. + Be xenherdty Gcnsral President 
International Brotherhood of Firemsn, 


Oilers, Helpers, Round House and 
Railway Shop Laborers 


(GEL. Oeil hey Made ) 
Anthony ye Ss re ae 


EXEILIT NAY 


LIST G? ELSTON = ; ZF SPRY CATRENRS! GONTERENCE 
COMTVAEE IN GC E OELOES » Ta ; nek 15, 1962, 
SERVED SLL BLSSERY RACLNOSDS BY THE CARE » OR 

OTTER LECCENIZED LEPacs: FINES GF Tn Cx 2] 3 Ca, 

AEP IY ® Weird WGIRS* DEPS Y L Re YETERATIOL 
OF LARGR £No CONGRESS GF rs 


Intemational Association of VWachinicts 
Intesaationsl Brothestiood of Rollexmakere, Tron Ship 
buildere, Dleckemiths, Forgers and Relpers 
Sheet kztel Workers! Intexnational Assosiatioa 
Internctioucl Drotheshoecd of Electricel Workers | 

saan of Anori.ca 


OF DESIRE WO REVISE AND SUPPLEMING EXISTING AGREEMENTS TO BETECTUATE vED 
PROPOSALS SET FORTH LN APEREDIX NAN AVEACHED THERETO, LED NOTICES WaICi 
WERE SERVED BY THE CARRTERS FOR CONQURRENT HANDLING LUELBULTE. | 
This, cuthorvization fie co-cxtensive with provisions 

of curvent schedule agreements appliceble to cnployees 

represented by the organizations listed above. 

Subject to the foregoing, and to indicated footnotes, the classes of em- 
ployees covered by this authorization ave indicated by "x" inserted in the numbered 
columns below: 


a rans Cay enna (na 


itns 


Sine, 


RATILLROAD S 


2 
te 
Workers 


Black 


fachinists 
BoLlermakers and 


Electrical 
Wirenen and 
Gilers 


M: 


Akron, Canton & Youngstown RR, Co., The 
f’nn Arbor RR, Co., The 
Baltimoze end Ohio RR. Co., the 
Baltimore & Ohio Chpo, Terminal RR. Co. , The 
Staten Island Rapid Transit Ry. Co., The 
Strovuds Creek and Maddlety Raflys ad 
Bangor and Aroosto:-: Railroad 
Bessemer and Lake Erie Railroad 
Boston and Maine Railxoad 
Brooklyn Eastern District Terminal 
Buffalo Creek Rasiroad 


KYHK([K MH RM KIO 


I 


RAILROADS 


Lackemi 
trical 


ba 
Elec 


St. Lawrence “Re pion 

Great Lakes Region 
Canadian Pa Pachiic ¢_fabivey £o Co. 
Central “Railxoad | Co. of New Jersey, ‘the 

New York & Long Bra ae RR. Co. 
Central Vermont Railway 
Chicego Union Station Company 
Cincinnati Union Termina 1 2. Company. The 
Dayton Union “Railway Company, ‘The 
Delaware and Padson Railroad Corp., The 
Detroit and Toledo Shore Line RR. Co., The 
Detroit Terminal Railroad 
Detroit, Toledo and Txonton | RR, Co. 
Erie-Lackawanna Railxoad Co. 
Grand frunk Western Railroad Co. 
Indianapolis Union Railway Co., The 
Lehigh and Hudson River Ry. Co., Tne 
Lehigh Valicy R Railroad 
Maine Central Railroad Company 

Portland Terminal Company 
Monon Railroad 
Monongahela Railway Company, The 
Montour Railroad Company 
NEW YORK CEN “CENTRAL S¥ SYSTEM Elf 
“New. York & Central R RR. Co. 

“New York District 

Grand Central Terminal 

Eastern ee 


ww 


x 


xR KKK 


xxx KX 
RX KKH 


eseen eS 
Northern Pistrict 
6- Southern precect 


x RM KIM 


Sie & Lake Exie Railroad Co. 
Lake Erie & Eastern Railroad Co. 
Cleveland Union Termina).s s Co,, The 
York, K, Chicago & “St. Louis Railroad Co., The 
‘tiew York, Now Haven & Hartford Railroad Ce. 
New York, Susquehanna & Western Railroad 
New York Dock Railway 
Pittsburgh & West Virpinia Railway Co., The 


— eae 


PT Pare aR gt ee 
MR KIRK KR KIRK MK AG 
i 


* 
* 


4 


RAILROAD S&S 


Lacksmiths 


oilermmakers cn 
is 
p32 


Sheet Metal 


2 


—e rs re 


~ ir 
1 Philadelphia, Reading & Potisville Telegraph Co. 
(Toledo Terminal Red.lread Covpany 
Washington Terminal Co., Tho 
ylend Railway Comey 


1 - Includes repaixmen in the Marine Department at Elberta, 
Michigan. 

2 - Includes Supervisors of Mechanics below rank of General 
Foremen in the Mechanical Dept., and employees of Cumber- 
land Reclamation Plant (Rolling Mill) represented by 
System Fedexation No. 30, R. E. D. 


3 - Includes Supervisors of Mechanics below the rank of General 
Foreman in the Mechanical Dept. - represented by Systen 
‘Federation No. 30, R. =, D. 

Items 4 (Compulsoxy Retirement) and 6 (Change in Axticle IV 
of the August 21, 1954 National Lgreement) of standard 
carrier proposals with respect to October 15, 1962 Shop 
Crafts! notice not served. 


Includes Stanley Yard of Ohio Central Division. 


Includes Peovia & Eastern Ry. and L&JB&RR; also, [Ohio 
Centra), Division, except Starley Yard. 


/ 
%- In trustecohip. Any commitment subject to court approval. 


FOR ‘THE CARRIERS: FOR THE ORGANIZATIONS : 


Sopterver 25, 196) 


EXEIpIe "3" 


a 


2 
OS 


waste 


AVTEPMULG 
ae FERSE 


ER 
TE Ct 
TOTES 


RAT : DOZESF 2 re wD ple dod mi 65 LAS5O2 fee C Nie 
RUSS CL Woo HA 
Internatieusl Loaccsiatica cx ik Lcts > 
Interact al. Becthexhesd of Totliexackers, Tron Ship- 
uZld Piccksottha, You: » end Pelpers 
Spent Entel Workers! Interes nol £scoctatioa 
carl Dvotherkesd of Electrical Vorkero. 
Brothorbec3 Rollwcy Carisma of /mevica 
International otherhest of Waenen, Ollere, Polpers, 
Pounchtuse an Railway Shop Laborers - 


OF DESIRE TO REVISE AID SUPFYLINERL EXISTINS LOREEMENYS TO EFFECTUALE HE 
PROPOSALS SET FORE IN APERKDIS UA" LEPACHED THERETO, AN) NOTICES WillCH 
UERE SERVED BY THE CARRIERS FOR CONCURRENY ESNOLING TEERVUITH. 


This cuthorisation is co-extensive with provisions 
of curzent schedule egrcecments applicable to employees 
represented by the oxgenisations listed ebove. 


Subject to the foregoing, and to indicated footnotes, the classes of cn- 
ployces covered by this cuthorisation are indicated by "x" inserted in the nubered 
coluinns below: 


and 


Q 
t4 
y 
os 
i 
4 
° 
et 


Loy 
is 


z 
te 
Electrical 
‘orkers 


Mechinists 


Alton aad Southern Reilroad 

Atchison, Topeka & Santa Fe Patlesy, The) 
Gul£, Colozado aud Santa Fe Ratlwsy  ) 
Panhandle and Sante Fe Railvay 

Belt Railuoy Compeny of Chicrso, The 

Butte, Anaconda énd Pacific Railway 

Camas Preirie Ratircad 

Chicego & Eastern Illinois Paklrosd 

Chicceo & Tlinols Midlead RofJvay 


* * jie 
| 


xx KMIX OH ai eae 
LA 


Chicco and orth Western Ratlucy 
(including the fomaer CStlvi0, ESSthL, £2, 
Mit and Railwey Teensfcr Company of the City 


Chi.cazo, Rozk J 


1- 


RALTLRGALDS 


Saeet Matal 
Firenan and 


Chicerso, ~ Vast Fallican cad South ben [nilrosd 
Colozeio avd Southern Railwoy, The 
Colecede and Wyening Rublwcy, The 
Inaver ond Rio Grenda Weetera Reilresd, The 
Doo Voines Uaiea Pu 
Tuluth, Miacabe end ixca Range 8 
Duluth Uaioa Napot & Transfer Co., The 
Duluth, Winnipeg & Pacific Ratlwe; 
Elgin, Joliet and Eastern Railway 
Fort Vorth ond Damver Revi Ly erence tiene 
Galveston, 1 Reston end Fendexzson haileoed x 
Great Horthern Railway x 
Gxeen Pay end Western Railroad x 
Houston Telt G Terainal Tailvay x 
Llinoiis Central Rasieocd ———— 
Tlinois Rortlem Railway x x 
Zllinoks Texminal Railroad 
Joint ‘texas DivieLon of the CRIEP RR and 
FewsD Ry. 
Kansas City Southern Raj Juow, The a 
Kansas City Termine) Railway 
Kansas, Oklahoma & Gulf Railway 
Midland Valley Railxoad 
Lake Superior & Ishpening Railroad 
Ens upoxkox Texmins). ond Transfer Rsilxoad 
Los iugeles Sanction Rei lvay 
Lovisiana & Arkancas Radilvey 
Manufectuxers Railway 
Minneepolin, Northfield and Southern Railway 
Minnesota Tueupfes Ratlway. _ fhe 
Missousi-kanses-Texas a3 Railroad 
Micsouri Pacific Railros 
Missouri-illinois Railroad 
Northern Pacific Railway 
Northern Peci fie Texminal © Co, of Ozecon, The 
forthzentern Pacific Pailroad 
Ozden Union Railway cad Bapot Co., The 
Peoria and Peltin Union Railway Co. 
Peoria Tezminal Co. 
Port Temninel Potlrond / Accochation 
Pueblo Joint Jnzerghrre uve, tin Yee 
St. Joseph Texminal | Raine = 
St. Louis-Sen Fransisco Ratluay ) 
St. Touts, San Fr roneicco t Texas Railvay) 
St. Louis Southestern Paflwcey 
Saint Pew) Uaton Tarot Co. ihe 


Hm RA 


ee 


wR AM AMHAM 


MAN 


eee nr 


RAVLROALS 


San Diexo & Axjzons Restern Reoilveay 
Soo Line R2ilroad 
Southern Pecifie Conpeny (Pesci fic Lines) ) 


Southern Pectfie Conpeny (lenas oad ) x x x x % 
Louics. s) 
2 SD nen poe ee a 
tna Seettle Rail x x 
Railway x x 
Oregon Electsie Retlucy x x 
Terminal P-iixroad f iotdon of St. 10 JN dex | dex J 


Texas and Packfic Reilvay, ‘the 
Abilene eué Southern Rakluay 
Foxt Worth belt Railway 
Yeras-Rew Mexico Rellvay 
VFeatherford, Minera) Vells ond North- 

—vester oY. The 

Foxas Mozican Railway, The 

‘resras PacificeMissouri Pacific Texminal 
Railxozé of Now Orleans 


| 
| 


pale x 8 
{erie Lee 
#1, 

| 
= oh 

| Guha 
x 


Toledo, Peoria & Vestern Railroad x 
Uas.on Pacific Reilrocd mmm 22% 
Union Railway (Memphis) x 
Union Terisinal Company (Dalles), The 


x 
Wabash Railxead x 
Western Pacific Railroad, The x 


Wichita Temninal Association, The J 
NOYES: - 


1 - This authorization alco includes local Section 6 noticc, 
dated July 12, 1962, served on the carrier by the shop 
erafts organizations. 


2 - This authorization also includes local Section 6 notice, 


dated June 29, 1962, sexved on the carriex by the shop 
erefts organizations. 


OR 457 CARRIERS: ; . FOR THE ORGANIZATIONS : 
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Scpterber 25, 1954 


EXHISIT C 


‘4 CATER $s! 


8 22 D cz OR. 
15, 1962 For 
CHEATING, 02 CaTBR RNGE MEER: 
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BERNAL WON £0 SLOP Ch ens AD P PROLFSELVE YSROETA FoR 
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| 
This avthorication, as to the respective classes of exployces, 
is co-cxtensive with provisions of current schedule egrecients 
applicable to employees repzesented by the organizations listed 
belc. 


ORGANLZAZLIONS 


€ 


1. Intarnathonal Association of Machinists 

2. Intemational Nrothzrhood of Boilermakers, Iron Ship Euilders, 
Blacksmiths, Forgera and Relpera 7 

3. Sheet Metal Workers’ International Association 

4& International Brotherhood of Blectrical Workers 

5. Brothextiood Railway Cazmen of fuerica 

6, Intemational Brothexhood of Firemen, Ojlexs, Helpers, Round- 
house and Reallway Shop Leborcrs 


Subject to the foregoing the classes of employees covered by 
this euthozization are indicated by "x" in the appropriate 
columns below: ney 


Railroads 


ixemon,Ollers, 
Shop Laborers 


ees Weat_ Pe Eoine 


“Geore aT 


aoe SNS nee 


Gulf] Heobile & Qhie 
K analy & &, Indiana i 


oe aceon ous mpemen Sovran e ean | 


ekcburxg & ¥ & Pore: A2C 
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DELAY asnl 
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VICE-PRESIDENT PRESIDE: : SECRETARY-TREASURER 


. ° OM. G. ROBISON E, J. HAYES G. R. DeHAGUE 
Beotherhord Raiway Carmer of Ameris3 Sheet Mets! Workers’ Internationa! Association International Association of Machinists 
‘fou Ceruhusher Hwy., Lincoln, Neb. S8r08 545 So. Pi Fae Tilinois 60505 2516, Yoder Dr., Burlington, Iowa 52601 


AL. KOEN 
J. B. CARFENTER 
W.J.PECK oN 


E. A WINTER ft S Sayan Yr J ghee N ~ International Ero:erhood of Electrical 
/ ysiem Teacration LNO. 95 Workers 


Railway Employes’ Depariment of the A.F.L. - ClO a eS Carnenof-Americn 


C.P. WELLS OFFICE OF THE SECRETARY-TREASURER International Brotherhood of Fi 
AC. MANLEY 2516 Yoder Dr. Oilers, Helpers. Rounzheus 


Railway Shop Lat 
aS BURLINGTON, IOWA Sceol 


<> 5 \oe ; , 
bs : Merch 25, 1968 


~ Int 
“2 makers, 
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j. F. STEWART 


Mr. A. EB. Esters 
Asstt. to President 
CBA R.R. Company 
Chicago, Illinois 


Dear Sir: 


Please consider this letter es the usual end customary thirty- 


dey notice under the Reilway Lebor Act, as anendea, of our desire to re- 
vise the September 25, 105% Agreement to effectuzte the provisions set 
forth in "Apzendix A" attached hereto, such provisions to be effective 
April 2&, 1968- 


It is our desire that conferences on this notice be held st the 
earliest practicshle dave and in any event prior to Avril 24, 1968, ene 
that you, within ten days after receipt of this novice, suggest a date, 
time end piece for this conference. 


This notice is served in behalf ef the exployes of the Chices?, 
Burlington and quincy 2ailro2d Company represented by she following orgea- 
izations: : 


1. International Association of Mechinists and Averosgace Workers 


2. Internaticnsl Brotherhood oF Zoilernexers, Iron Snip Builders, 
Blacksmiths, Forgers & Helpers 


3. Sheet Metal Workers’ Internetiona? Assecieticn 
hk. Internetionsl Brotherhood of Electrical Yorkers : 
5. Brothernocd Railway Carmen of America 


6. International Brothernocd of Firenen & Cilers 


. 


EXh iB iT B To 

; COMPLAINT 
(2 qoges), any 
. — APpPpEeWaiX AD 


* 4 7 tN. G. ROBISON E. J. HAYES G. R. DeHAGUE 


Brothechor? Railway Carmen of America Sheet 1y Metal Werkers’ Internations!_Associstion International Association of Machiniszs 
élus Cornhusker Hwy. Lincoln, Neb. 65204 E SS So. Broudway,. Aurora. IMinois 60505 Zil6 Yoder Dr., Burlington, lowa S25)1 


International Brotherhood of Boiler-* 


A L. KOHN makers, Irce Ship Suitders. Blacksmiths, 


J. B. CARPENTER | Forgets and Helpers 
! J. PECK 
! ee a4 i ~ International Brotherhood of Electrical 
2 py ysicm edevation No. 95 SS ; 
SSE ote a Railway Employes’ Department of the A-F.L. - C.L.O, Brotherhood Railway Carmen of America 
C. P. WELLS OFFICE OF THE SECRETARY-TREASURES Intemations! E Brotherhood of Firemen, 
A. C. MANLEY 2516 Yoder Dr. \Railw: ee "Shop L Laborers = 
E <> 51 . : BURLINGTON, IOWA S201 i ' 
—e2ne 


ore | 


i comprising System Federation No. 95 of the Railway Exployes' Department 
. of the Americen Federation of Leoor and Congress of Industrial Orgenizations. 


Very truly yours, 


Cae Wears the 


President, System Federation No. 95° General Chairman, TEF&EO 
end General Chairmen, SMALA Spee 


Se FE WG. Moe, pele T-), GL 


Secretery, ee Federation No. 95 Generai Chaizmen, IBEW 
and Generel Ch neirmen, TAMAW ; 


C.. HE FES a fb 


General Charan, TSISEEE sme Chairmen, IBSiSHTta 
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APPENDIX A 
Article II - SUBCONTRACTING - of the Septexber 25, 196% Agreement shell 
axendea as follows: : a 


(a) Section 1 of Article II shall be changed to provide: 


1. That work set forth in the Cles Work Rules 


of 
endfor work generally rece ef the craft or 
crefts parties to the 2gre 
except ty special. agreenent 
work entered into in eacn ir ween 
dasiersted res ssencative of ¢ 


-cheirman of the craft involved. 


eeu 


Mans tha onit exchnen 


t =a 
eae eee eee See 


. component’ perts, the 
rebuilding of which is work set fo 

‘ sation of Work Rules and/or work se recognized 
as work of the creft or crafts parties to the agreexent 
shali, bé prohibited excest where special 2 
to specificelly des ribed unit exchange, 2 LOS. 
Gr component parts is entereé inte between the roverly 
designatec representative of the carrier end the general 
cheirmen of tne crafts invoived. 

_- 


Thet the werk set forth in th tion of Work 
Bules eri/er work generally recogn work of the 
craft or crafts perties to the shall epaly *> 
leesed e t Yt applies to 


“ 
cCerrier-owned equips: 


(v) Section 2 of article II shell be 


Ll. That if the car ‘ to sub- 
: Ks or 3 : eguip- 
work of + s covered 

by the Clessifi Work Rules and/or work generelly 
recognized 2 the craft or cray arties to the 
agreenent, i give to the Gererat i the 
craft or ived, notice there ith its 
reasens the writing. 


wa 


yt! 
a 


Om ry 


Tne Generel Chaircan * designated representative will 
notify the carrier <2 en days from the sostmarxed date 
of the notice of any des to discuss the proposed ection. 
Upon receint of such novice the cerrier shail give such 
representative cr the organization at Lesst ten fod 
advance notice of a conference to discuss 


fes ire unable to re2zch 


nos 
EO WU 

i ¢ 
fu 


ytd 
Ud: bee 


oO 
3 


& conclusion 


ors 


(ec) - Section f I shell be deleted. 


(a) Section shall not be changed. i. 


Article VI - RESCLUTIGN OF DISPUTES - shall be emended as folloxs: 
(a) Section “EDY - of Article VI, shall be changed to reed as follows: 
"In case of aay 
employes no “ou 
‘performed SETS 
compens2ted on 
the work, end the. = oF 
Claim villi te considerces 
would have performed such Saueerorne 
without violation of : 


cle II, the employe or . 
such work if it had deen 
id Article II, shall be 

f he or they Aad per formed 
lo athe designated in the 


il § t 
0 
e, A. fe 
ran 


1 


(b)-. A nex section sh2il be added to Article VI of the agreement providing 
that no time limits of any description shall apsly to the filing and vromressing 
of claims erising under Articles I and II of tne agreexent.i neluding the filing 
of unecjusted siains with the SP cial Seard of Adjustment for Soe ce oes 

(c) Anew section shell ve added to Article VI of the agreement providing 
where the carrier contracts out work, unit exchanges or purchases new equipment 
or component perts witheut giving eivance notice to the Generel Cheirmen of “he 
craft or crafts involved, it shall be considered a violation of the agreezent and 
cleims filec 2s e result thereof shall te allowed as presented: 


BURLINGTON LINES 


Chicago, Burlington & Quinoy Roilrond Company 
The Colorado anc Southern Railway Corapany 
Fort Worth and Denver Railway Company 


D E. J. CONLIN 
G.M-YOUHS LABOR fs AND EMPLOYMENT DEPARTMENTS J.D. DATSON 


- > i 
A. E. EGBERS MATIONS 8 ec : C J. MAHER 
Aasr, to the Presil'e: \ \ 
JA 


Director of Labor Relaiions 


fF APR 2 ‘x60 


77 gi QslOdL 12s 11218:4:5:6 
Mr, E. J. faye 3h Mi. G.R, Dotegue 
; Secisiciy TSENG 
System Faderstion No. $5 
Gerarel Chatman, EAMCAW 
Burlingion, iowa 


H, C. LOUCKS 
pat West Jackson Boulevard — Chicago, MMlinois 60606 Seaft Officers 


March 27. 1953 ; J. GILLETTE 


pvr. of Employment 
Shossexi SKE TODD 


+ Persoanel Officer 


Mr. C. Pa Wells 
Genera Chatnmun, IBFEO 
Milwaukee, Wizconsia Denver, Colorado 


Mr. W. 3. Pec ; Ms, N. G. Robison 
Genera} Chsimman, SEW | General Chairman, BRCA 
St, Paul, Minnascts Lincoln, Nelraska 


Genilame: 


ocknowilsdge your artes of Marsh 25, 1968, serving notice 
urdes Sesticn 6 of the amended slang 4 Lobos Act to toviss Articla ti, Subcontracting, end 
Astisle V3, Rerointion of Diz 3p OF the Sastember 25, 1944 Agzcomant. 
e 7 


Your Sociion $ notice of March 25, 1963 wes rseeived od here on 
Masch 24, 1968. ficen mo? with p you § to Giseus; $48 notice af 1:08 AM cn Thunday, April 
25; 1968, tn my offfce ot Roem 1305, 547 Wert dzskesa Boulevard, Chisago, Hinois. | Will 
you pleas edyizs If this time and do sie 15 satisfactory. 


r Sec#fon 6 notice sarved under dete of March 25 is, insofar os it 
deals with co otk, proctcally 3d See ES thet which you served ugon ms under 
date of October 15, » Therefoss, cur counicr propor nat te your SeeMon 6 notice will * 
follow gansraivy ihe See propeca! sosved under doze of November 15, 1952 ca System 
Fderstion No. 95. Ouriwodiied counter progesal meds os follews: 


Exhigjt C to 


CeMPhAIN 


(2 paqes) 


MENminate ait egr2men 123, 5. 
preisiions ang prs Se 

any vay handicap or tat oifore with the Cass 
fos : ; 


1. Contract cut werk. 

2. Leaze of purchsse equipmant cx componant 
pars shaszof, tha installation, opszation, 
motnionance er sopalving of which 5 to be 
povomed by other than omploycs of tha 
Castor. 

3. Trade § in and ropurchase equipman 
exchangs untis." ; 


Also trciuded cs roct of cur esuaiar Soe 
modification te the Septombor 25, 1964 Agr coment {Mediation Agi A~-7€39;: 
"Eliminates orsicoly Section 7 of Article t, provid iag 
fer lump eum s soparation elewances.” 


Ma %e 


ast that faa ‘cosnias aise aise bs discussed ct tha 


intial conferazn Arti na" peoposal and the Carrics’s 
counior propoza SOYSSS thereafter : 2 


WI you please acknowledge zeceipto 


Youzs truly, 


C&S 


‘ bee: Messize Ra E. Taylor 
J. z Griffin 


; Se please Find copy of Osgontzations’ Section 6 novice 
dated Mesch 25, 1968. fwiil spre ssiata advice from Mer, Giiifin if the heazs of any 


oiher railroads receiving a similar Section 6 notice. j 


. A. E> Egters 


PLAINTIF™’S MOTION FOR PRELIMINARY INJUNCTION 


DockeT [Tem 4 


Filed: Merch | _, 1969 
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See ee 
LAE United States District Juige 
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 


Plaintiff, 


Vv. Civil Action No., 
RATIWAY EMPLOYES' DEPARTMENT, AFL-CIO; 

SYSTEM FEDERATION NO. 95, Reilway Employes’ 
Department, AFL-CIO; INTERNATIONAL 

ASSOCIATION OF MACHINISTS AND AEROSPACE 
WORKERS; INTERNATIONAL BROTHERHOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, BLACKSMITHS, 
FORGERS & HELPERS; SHEET METAL WORKERS! 
INTERNATIONAL ASSOCIATION; INTERNATIONAL 
BROTHERHOOD OF ELECTRICAL WORKERS; BROTHERHOOD 0 
RAILWAY CARMEN OF UNITED STATES AND CANADA; 
INTERNATIONAL BROTHERHOOD OF FIREMEN AND OILERS, 


BOVE Ververerwerws eer 


wwe Vw’ 


Defendants. 


on 


PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION | 


Plaintiff hereby moves this Court to enter a preliminary Reeser 
restraining defendants, the Presidents, Executive Councils, General Cheizmen, 
and other officers of any of the defendants, the agents, employees and 
members of any of the defendants, and all persons acting in concert with then, 
from authorizing, calling, encouraging, permitting or engaging in any strikes 


or work stoppages and from picketing the premises of plaintiff pending a final 


determination of this cause. 


The grounds for this motion are that said strike will be unlawful 
and that immediate and irreparable damage, loss and injury will result to 


plaintiff, to its shippers and passengers, and to the public before a final 


hearing can be had on the complaint herein, as more fully appears from the 


verified complaint and the affidavit of B. G. Upton filed in this action. 


Respectfully submitted, 


Francis M. Shea 
Ralph J. Moore, Jr. 
Martin J. Flynn 
Richard M. Sharp 


734 Fifteenth Street, N. W. 
Washington, D. C. 20005 


Thomas G. Schuster 


547 West Jackson Boulevard 
Chicago, Illinois 


Attorneys for Plaintiff 


AFFIDAVIT OF B. G, UPTON ON BEHALF OF PLAINTIFF 
WITH APPENDICES A, B, D ANDE 


Docker Ire 5 


N THe i 
UNIVED SEMENS DISLRICL COURT 
FOR THR DISERICT OF COLULBIA 


CHICAGO, BURLINGION & QULRCY RAL 
COMPALT 


Plaintiff, 


621-89 


Vv. Civil Action No. 


RATLWAY EMPIOYES' DEPANIMENT, 
AFI-CIO, ¢t al., 


were Saar” 


Defenganits. 


AFFIDAVIT OF B._G 
ON BEHALF OF PLATNGITFE 


B. G. Upton, being first duly svorn according to law, deposes 
and states as follows: 

“9. ZIama staff officer, labor relations, for the plaintiff 
Chicago, Burlington & Quincey Railroad Company (hereinafter called 
"purlinglon" or “earrier") and have held that position since March 1, 
1968. In that position, I report to Mr. A. E. Egbers, Assistant to ‘the 
President - Tabor Relations. Prior to assuming my present position, J 
was, from October 1963 until March 1968, a staff assistant to the Chair- 
man of the Southeastern Carriers’ Conference Committee. Prior to that, 
I was employed as secretary to the Manager of the Bureau of Information of 
the Southeastern Railways re a position that I assumed in 


September 1961. I also served as a carrier member of the National kail- 


road Adjustment Board, 4th Division, from July 1966 through April 1968. 


-2, TI have attended and participated in almost all of the mediation 
sessions between the Burlington and the defendant unions in this dispute as 
one of the negotiators for the Burlington. While I was not employed by the 
Burlington at the time of the dispute resulting in the September 25,:1964 
national agreement that the defendant unions in this dispute seek to 
alter radically, I was employed at that time, as I have said, by the 
Southeastern Carriers' Conference Committee. That committee, together with 


the two other regional carriers’ committees and the National Railway Tabor 


mat Ps 


Conference, represented the Burlington and most of the nation's carriers 


in the negotiations, mediation and Presidential Emergency Board which 
culminated in the 196/ notional agreement. Thus, the statenents in this 
affidevit are made upon my personel knowledse or upen snCormation ovlained 
by me froin my superiors and colleagues in the regular course of business. 

3. Te purpose of this affidavit is to set forth certain facets 
relating to the dispute alleged in the verificd complaint in the above- 
entitled action, including facts relating to the existing national agree- 
ment of September 25, 1964, which the defendants now seek vi reually to 
wipe out in its application to the Burlington. This affidavit: will sup- 
plement the allegations in the conplaint. 

4. The defendants in this action include 6 standard railway 
labor organizations which are generally known in the industry as the "Shop 
Unions," representing employees in the 15 Interstate Commerce Commission 
designated classes of "shop crafts employees" and 7 additional classes of 
shop employees. The other defendants are organizations quenouet which, to 
some extent, the Shop Unions function in their representation of shop 
employees on the Burlington and other carriers. ! 

5. The basic issue in this dispute, which arose out. of the 
defendants' March 25, 1968 notice served upon Burlington purportedly 
under section 6 of the Railway Labor Act, is the "contracting out" or 
Nsubcontracting" by carriers to persons other than their enployees of 
certain types of work, rather than having such work performed by carrier 
Ec The identification of the work in question--in other words , 
the work the allocation of which may be subject to some restrictions 

upon management prerogatives--depends upon what are known in the industry 
as the "classification of work rules" oa to the classes or crafts 
of employees represented by cc RendeS y though, as I will point out later, 
the defendants! later demands in this dispute would apply to additional 
work as well. Putting aside the later demands, however, the. iss ue “of 


contracting out under the existing national agreement of Septenber 25,5 


a 


1964 (sce Exhibit A to the complaint), under the defendants' purported 
section 6 notice (sce Exhibit B to the complaint), and under decisions 


we) 


of the National Railroad \idjustment Board pric: to the existing agrec~ 

6, ‘The classification of work rules for each craft are con- 
Ldained jn collective bargaining agrecients between Burlington and defend- 
ants, and I am informed end believe that substantially identical rules are 
contained in agreements in effect upon most, if not all, other carriers, 
The rules were formulated on a standard, nationwide basis for all railroad 
shop employees by the United States Railroad Administration in 1918, when 
the carriers were under Federal control. A national agreement was signed 
py the Railroad Administration and defendant Railway Employees Department, 
AFI-CIO,on September 20, 1919 setting out the rules in greater detail, 
and, efter the carriers were returned to private ownership in 1920, the 
Railroad labor Board, which was eslablished by the Transportation Act of 
1920, made some further revisions in the Rules. Addendum No, 6 to 
Decision No. 222, United States Railroad Labor Board, November 29, 1921. 
In sum, however, it may be said that the nationwide classification of 
work rules adopted during and immediately after World War I have remained 
largely unchanged to the! present time and continue to be substantially 
identical on almost all railroads. I have included as Appendix A to this 
affidavit the classification of work rules for machinists, boilermakers, 
blacksmiths, sheet metal workers, electricians, and carmen, as they 
appeared in the national agreement of 1919 and as they appear in the 
current agreement between Burlington and defendants, both to comroborete 
ny statements in this paragraph and to identify the work that is regarded 
by most of ‘the . defendants as the "property" of their respective crafts. 

7. In discussing the classification of work rules, I do not 
mean to suggest that they were promulgated by the Railroad Administration 


for the purpose of identifying work that carriers were required to have 


performed by theix employees rather than by independent contractors. 


T= 


Rather, their purpose was to divide work among the crafts of carrier employees 
and provide a basis for deterinining levels of compensation and other rights. 

I do not believe it eppropriate to extend this effidavit to Seo at Length 
the history of contracting out prior to the 1964 national agreement, but the 
practice was in existence to varying extents among the nation! 2 carriers at 
the time that ‘the classification of work rules were promulgated, it con- 
tinved from that time until the 19 96/4, agreement, and of course it continues 

to the present time, After the carriers were returned to private control 

in 1920, however, there were a number of decisions of the Red Lead Labor 
Board and, later, the National Railroad Adjustment Board, which imposed 
Limitations upon contracting out work. The Railway Labor Board decisions, 
during the period of its existence (1920-26), struck dom drastic attempis 

by certain carriers to contract out work on a wide-spread resis but sus- 
tained the positions of other carriers as to their rights to contract out 
particular work when the carriers deemed that practice appropriate as a 
matter of business judgment. Beginning in 1934, when the Railway Labor 

Act was amended to create the National Railroad Adjustment Board, the 

Second Division of that Board was given jurisdiction over | 

disputes involving the shop unions. Until the period of dieselization 


in the 1940's however, the shop unions were not very active in protest~ 


ing the contracting out of work by the carriers. Beginning at that time,” 


however, and increasingly in the 1950's, they frequently challenged in the Second 


Division the management decisions of the earriers on contracting out work 
alleged to be within their classification of work rules, The Second Divi-~ 
sion sustained the union challenges in a minority of awards, put, in the 
ma jority of its awards, it did not substantially impinge upon the preroga- 
tive of management to contract out work. 

8. The next stage of the history of this dispute veya with 
secticn 6 notices served by the unions that are defendants here upon most 


of the nation's carriers, including the Burlington, in October 1942. Those 


notices demanded far-reaching rales chang : stabilize employ-- 
ment and to gra int the defendants a veto-power on cortracting out work, 
anon other things. Tne notices, the history of the national handling of 
the disprte, and the recommendations of Presidential Fnergeney Board No. 
160 to resolve the dispute are all contained jm the report of that Board, 
dated fugust 7, 1964, a copy of which I have attached as Appendix B to 

so I will not discuss them at length here, As to the 
prozress of the dispute, however, I would like to point oul the Board's 
coment that, while the unions' notices "as origin«lly framed " sought to 
achieve a veto-power over manegement decisions, subsequent handling made 
it apparent that their demanmis were much more limited in that, 

"the Greaeeaeions were asking thal they be given notice 

to enable them to be consulted before changes which might 

affect their members adversely were put into effect, as 

well as the opportunity to test the reasonableness of the 

carriers' actions under eriteria to be recommended by this 

Board and negotiated by the parties." Appendix B, at p. 7. 

9, The recommendations of Board 160 were, for the most part, 
adopted in the existing national agreement of September 25, 1964 (a copy 
of vhich is atlached as Exhibit A to the complaint in this action). 
Article I of the agreement extended the broad employee protection benc- 
“fits of the so-called "Washington Job Protection Agreement," a national 


agreement entered into in May 1936, to cover employees wno were adversely 


affected by contracting out of work, by trade-in or re-purchase of equip- 


ment or unit exchange, by lease or purchase of certain equipment or compo- 


nent parts, and by certain other matters. Article IT provided that "work 


set forth in the classification of work rules" of the shop unions could 
not be contracted out except in accordance with the procedures outlined 


in that article. Article II of the agreement reads, in full, as follous:: 


"he work set forth in the classification of work 

rules of the crafts parties to this agreement will not 
be contracted except in accordance with the provisions of 

sections 1 through 4 ee this Article 11. “it 


Section 1 - Anvliceble Criteria 


ES 


Subcontracting! of work, including unit exchange, will be done only 
when (1) managerial skills ere not available on the property; or (2) 


PEGE 


skilled manpover is not available on the property from active or! furloughed 
employees; or (3) essential equipment is not available on the property; 

or (4) the required time of conpletion of the vork cannot be net with the 
skills, rty; or (5) such work 
cannot ba perfrorised lhe cerrier cexeczs at a-sig cently grepter cost, 
provides the cost adv S ENCsCo a5 i wLrectoes is not based cn 

a standard of wages below thet 2 weges peid in the area 

for the type of work being performed. Unit exchange as used herein means 
the treading in of old or vorn equipsent or component parts, reeciving in 
exchange new, upgraded or rebuilt paris, but does not include the purchase 


se 


of new coulpment, or component prrts. 
> > 


gion of Data - Conference - | 


If the carrier decides that in the light of the criteria specificd 
above it is necessary to subcontract work of a type currently performed by 
_the employees, it shs11 give the gencial chairman of the cra 4% or crafts 
involved notice of intent to contract out and the reasons therefor, together 
with supporting data. Advance notice shall not be required concerning 
minor transactions. The Gencral Chairman or his designated representative 
will notify the carrier within ten days from the postmarked date of the 
notice of any desire to discuss the proposed action. Upon receipt of such 
notice the carrier shall give such representative of the organization at 
least ten days advance notice of a conference to discuss the proposed 
action. If the parties are unable to reach an agrecment at such conference 
the carrier may, notwithstanding, proceed to subcontract the work, and the 
organization may process the dispute to a conclusion as hereinafter provided. 


Section 3 - Request for Information When No Advance Notice Given - 

If the General Chairman of a eraft requests the reasons and 
supporting data for the subcontracting of work for which no notice of 
intent has been given, in order to determine whether the contract is 
consistent with the criteria set forth above, such information shall be 
furnished him promptly. If a conference is requested by the General Chaiyman 
or his designated representative, it shall be arranged at a mutually 
acceptable time and place. Any dispute as to whether the contract is 
consistent with the criteria set forth in Section 1 may be processed 
to a conclusion as hereinafter provided. 


Section 4 - Machinery for Resolving Disputes - 


: Any dispute over the application of this rule shall be handled 
as hereinafter provided. 


The "machinery" referred to in section 4 of Article II is contained in 
Article VI of the agreement. Generally, that article sets up a "Shop 
Craft Special Board of Adjustment" to decide as expeditiously as possible 
disputes arising under Articles I and JT. The membership and jurisdiction 


of the Board, the method of submitting disputes, the time limits for 


subdinission of disputes, and the limitations upon the remedy for viole- 


-7- 


tions by ceurcicrs of the subcontracting provisions of Article JT are all 


set forth in the eureenent, end JT will not discuss them ab this point. 


the 2 vqjonel Railway La 
Conference The ix 
Jamucry 1, 1999; hos represcyted, over ninety-five percent of the nation's 
Class I Linchaul Reil Cerriers in national Labor negotiations with the 
Shop Unions and other labor organizations. The burlington is also a 
moniber of the Western Carriers’ Conference Committee. The Western Cacriers' 


Conference Committee, the Festern Carriers’ Conference Committee, end the 


2 


Southeastern Carriers’ Conference Committee are, and since January 1, 
1963, have becn divisions of the National Railwey Labor Conference organized 
upon & regional pasis which represent those menibers of the Nati onel 
Railway Labor Conference operating principally within their respective 
regions in regional and national labor negotiations with the Shop Unioas 
and other labor organizations. For many years prior to the organization 
of the National Rajlway Labor Conference on Jenuary 1, 1963, the said 
carriers’ Conference Committecs, collectively, represented most of the 
nation's Class I Linewaul Rail Carriers, and the Western Carriers’ 
Conference Committec represented the Burlington in national labor 
nesotiations with the Shop Unions and with other labor organizations. 

Qo, Where notices, that have proposed changes in agreements that are 
national in scope oF in agreements dealing with subject matters which 
are of national concern, have been served under Seetion 6 of the Railway 
Labor Act (45 U.S.C. § 156) by the Shop Unions upon carriers represented 
py the Carriers’ Conference Committees or the National Railway Labor 
Conference, OF by euch earriers upon the Shop Unions, for many ycars the 
custom and practice has been for collective pargaining with respect to the 
dispute ereated by such notices to be carried on by means of yhat is often 
referred to -- and vhat JT have referred to above ~~ as "national handling." 
Jn nation«] handling, pargaining is conducted by the National Railwey 


Tabor Conference and/or the Carricrs' Conference Comnittecs (through their 


officers, employees .or agents) on behalf of interested carriers with the 


Presidents or other national officers, employees or agents of the Shop 
Unions. Interested eacrricrs <A by the Neticonel Rail way Labor 
Conference wd/er the Carricrs' Conference Con: SoS in oy proceedings 
vefore the Naigonel Mediation Board, before any board of ee 
established under Sections 7 and 8 of the Railway Labor Act (45 U.S.C. 

§§ 157, 158), and before any emergency board appointed pursuant to Section 
10 of the Railwey Labor Act (45 U.S.C. §160) relating to the aispute, and 

a national agreement “pinding upon such carriers may be entered into by the 
Notional Railway Labor Conference and/or the cerriers’ Conference Committees. 
The dispuve referred to in paragraphs 8-9 ebove was handled and s settled in 


this fashion. The shop unions continue to engage in national handling 

with respect to ether national issues, such as wages. National. handlinig 
similar to that described above also has been customary for many years 

with respect to disputes 4s to proposed changes in national agreements or 

in agreements dealing with subject matters of nationwide concern, arising 
under the Railway Labor Act, by the labor organizations other than the Shop 
Unions and carriers represented by the National Railway Labor Conference and/ 
or the Carriers' Conference Committees. Such tnational handling” has 


successfully settled numerous disputes of the kinds referred to in the 


preceding paragraph of this affidavit and in this paragraph. 


10. - At the present tine, tho Burlington and other carriers 
have had a little over 4 years of experience under the existing national 
agreement. From Deceinbess 1964--when Special Board of Adjustment No. 570 
was established under the agreement-— through | December 1968 ine Special 


Board has rendered 126 awards in cases involving Articles I and 1 II 


of the 196/ Agreement. Twenty of those avards aa 
involved the Burlington. Oe the 20 Burlington awards, 5 ae the 
employees! claims, 14 denied or dismissed the employees! clains, and one 
avard sustained in part and denied in part the employees’ claims. The 


: 2 ; ~ - | 
unions! vigorous attempts to block the Burlington's right to contract out 


work under the 1964 agreement thus have been recognized by the Special 


mees to be without merit. Tam allaching as App2ndix ¢ 
to this affidavit two of the Avurds of Board 570 on the Parling lon--Awercs 
No. 56 and Mo. . suemples of the extent to wich the unions have 
yor to reste seit i 
contract work. Neither those at ds 102° the tolel number of awards fully 
Sllustrates the defendant uoions! efforts mreasonably Lo tie the hands of 
management, however, since the unions challenged many transactions 
on the Burlington that they did not progress to the Special 
board. 
11. My discussion of the events thet led to the defendants ! 
notices of March 25, 196%, has been rather lengthy, but I believe that 
some detail is necessary in order to place the current dispute in proper 
erspective. In any event, the defendants, through defendant System 
Federation 95, on March 25 served demands upon the Burlington that would, 
reed to, nov only redically alter the 1964 national agrecment with 
to its application to the burlington put also have the effect of 
prohibiting virtually any subcontracting of work or acquisition of rolling stock 
and other essential equipment except with the unions’ consent. That statement may 
appear to be strong, but an examination of the March 25 notice (see 
Exhibit B to the complaint in this action) and a comparison of that notice 
with the existing national agreement (see Exhibit A to the conplaint) can 


lead, in my judgment, to no other conclusion, for the following reasons: 


(a) The notice would change Article II, section I,so as to 


prohibit any subcontracting of work set forth in the classification of 
work rules except with the agreement of the union involved in the particu- 
lar transaction, Emergency Board 160 noted, of course, that the 1962 
notices of these defendants would have imposed the same veto power, but 
that the unions' demunds in fact were much more limited. See p. 5, 

_ supra. But the vnions, having convinced Emergency Board 160 that they 
aid not really mean to seck such far-reaghing cortrol over management 
decisions and having won from that Board favorable recommenda ti ons on the 
issue of subcontracts ng that are now part of a national agreement, have 
now cone back with the same far-reaching genand that they made in 1982. 


Further, «8 I will discuss jn more detail telow, the urrions here have 
? ? 


- 10 - 


not relaxed their demands in the course of negotiations to any ‘Significant 
| 


extent. 
(vb) In contrast to the 1064 egreement, the notice appl: 
only to uit exchange bub alco to the purchase of new equipaen) oF parts 
of cquipnent serviecd by the crafts represente a by the unions. Thue, fox 
exemple, since the carmen's classification of work rules state thet carmen's 


work "shall consist of building . - .ssenger and freight cars" (sec 


Appendix A hereto), Burlington vould not be permitted to buy a new freight or 


passenger ear unless the carmen's union agreed to permit it to do so, Since 
| 


the machinists’ and electricians! classification of work ELSES cover servicing 


. 

of locomotives, Burlington would not be permitted to purchase Oconee without 
the consent of the unions. Further, and also in. contrast to sno) 1964 agreement, 
the notice would apply not only to the purchase of equipment put also to the 


leasing of equipment. 


* 


(¢) The existing agreement requires the carriers to fave advance 


notice to the unions of contemplated subcontracting transactions except 
jn the case of "minor transactions." For example, the carrier is not 
! 


required to notify the unions in the case of a transaction that 


nvolves 


only a few hours of work, though , under Article II, section 3,| the union 


ean still challenge such a transaction and request information about it. 
Bul under the March 25 notice there is no exception for minor trans- 


actions, Every item, no matter how inconsequential, must be the subject 
of advance notice to the unions. i 


(a) The existing agreement embodies the recommendations of 
Board 160 as to specified criteria for testing the reasonableness of 
management decisions to contract out work --such as EGER SY greater 
st and unavailability of skilled manpower or neccessary equipment --but 
the Maxch 25 notice eliminates those criteria entirely, substituting for 
them one eriterion--the consent of the union, In that light, 1 have noted 


that the unions convineed ad Board 160 that what they really: wanted was the 


aaa 


Nopportuuity to test the reasonableness of the carriers’ action under criteria 
to be recommended His Poard end negotiated by the parties." (See p. 5, 
now whe Lotice would Viminete those criteria, and the waiton 

represartatives Jn negotiations stated alco we miei ¢ the criteria 
was one of their principal objectives. They also stated in the 
that one of the principal. reasons for service of the Maech 25 notice was the 
fact thet they had lost the najority of the Special Pourd awards, In short, 
vhat miovaned found was that neutrals who were enjoined to determine the 
propriety of Burlington's contracting nit cere 
objective standards provided in the 1964 agreement were reaching decisions 
that the unions did not like. 

(e) The 1964 agreement provided that, if the parties failed to 
reach agrecment on an issue of Renee. the carrier could proceed 
to contract out the work and the unions could progress the dispute through 
the Special Board, Thus, the carrier's hands would not be completely, 


tied while the Board was progressing the dispute, thovgh the carrier would of course 


run the risk of payment of damages in the event of an adverse decision. 


It seems difficult to conecive of any other procedure, sinee the 

unions could in most cases preclude subcontracting if they could delay 

it merely by filing a claim with the Board. Witness, for example the 
situation in the two avards attached as Appendix C , hereto. In Award 58, 
the union complained about the transaction (after it had occurred) on 

May 9, 1966, and the award was not rendered until October 24, 1967. In 
award No, 125, Burlington notified the union of a contemplated transaction 
on January 16, 1968, and the award was not rendered until December 17, 
1968. Yet the March 25 notice would eliminate from Article II, section 
2,0f the 1964 agreement the right of the carrier to contract out the work 


while the dispule was being progr ssed, 


= TAS 


(f) The -March 25 notice would amend Article VI of the 1964 
agreement, concerning resolution of disputes, to magnify the risk to the 
cerrier to the point that contracting out work that the carrier, reasonably 


believed to be boyoue 


} 


the bounds ¢ 


et 


the unions’ ¢ weification of work 


rules would be highly uolikely. In the firsl place, Article VI, section 

14, provides thet in the event of a wage loss resulting from a violation 

of the contracting out provisions, "the Board's decision shall not exceed 
wages lost and other benefits necessary to make the employee ydhole." The 
March 25 notice eliminates thet limitetion and also provides that the employce 
designated by the union will be considered as "the employee of . who would 
have performed such work . . - ." Thus, the Joard would not be able to 
determine whether the claimant lost anything by a subcontracting transaction-—- 
in other words, whether he was the employee who would have performed the 

work -- but rather must accept the union's designation. cher even though 
that employee might have worked a full day plus overtime hours on the day 
that the work was subcontracted, the Board would be required to award 

him additional compensation for the mumber of hours that the york required. 
Indeed, in the event of a failure _to give’ the notice required by the proposed 
agreement, the earrier would be required to pay claims “as presented," 
without any limitation whatsoever as +o amount. Finally, the notice would 
eliminate any time limits for the filing or progressing of claims, so that 

a clain, no matter how stale, could be progressed at any time. The effect, 
and, in my judgment, the purpose of these proposed changes to the resolution 
of disputes provisions of the 1964 agreement is to eliminate the rationale 
of Board 160 -- the protection of employees who actually lose work and money 


as a result of improper subcontracting -~ and substitute the rationale that, 


if the risk of penalties to the earrier is sufficiently high! and it is 


virtually stripped of defenses to claims, it will forego the contracting 


out of almost all work. : 


PHorlingblon considor @ thes ih wan nol required 

wrier the Raidwny Labor Act to bargain wilh Urs dorendante upon the Moreh 25 
notice, my suporkor, Mr. Pybors, mon Uhelens adviecd the defendants by 
Jetlex of March 29, 1968, thal we would be prepared lo meet with them on 
April 25, and also served eounlerproposals upon them, (See Exhibit ¢ 

to compiadnt). AL the April 25 meeting, the Burlington was represented 

by stat “‘ieers BE. Jd. Conlin and J. D. Dawson, who advised me that the 
respeebive nolices of the parties were diseussed with representatives of 

the defendants bub that no progress was mde. By letter of April 26, 196%, 
to the General Chairmen on the Burlington of each of the defendant shop 
unions, Mr. Egbers confirmed the conference and called attention to the 

fact thal any bargaining to amend the subzontracting provisions of the 1964 
national egrcement was required to be conducted through national handling. 

13. On July 5, 1968, though only one eonference between the partics 

had been held, the defendants applicd to the National Mediation Board for 
its mediatory serviecs, and, on August 19, 1968, the NMB docketed the matter 
as case No. A-8428,. Mediator Charies Peacock was assigned by the NMB to 


commence mediation on October 24, but, in the meantime further conferences 


were held between the parties on September 25 and October 17. The Burlington 


reserved its position that the dispute was required to be handled nationally, 
but, thous) it did not believe that it was required to bargain vith ecfendants 
on the March 25 notice, it remained willing to discuss the matlex in the 

hope that some amiceble resolution of the dispute could be 

Again, Buclington wos represented at the September 25 and Ovtober 17 
conferences by Mr. Conlin and Mr. Dawson, who reported to mc: that the 
defendants were unwilling to modify their notice and that G. R. De Haguc, 
Sceretary of System Fedcration No. 95 and General Chairman of the Machinists 
Union, explained that their notice meant "stop sub-contracting.." At those 
the Burlington representatives asked whether an eprcemont 


confercnees, 


could be worked out as to the Burlington that would terminate upon its 


then-imminent merger with the Great Northern and Northern Pacific, but the 
; 
unions refused to consider that approach. 
14. Mediation under the auspices of the NMB began on October 24 


when Mediator Peacock mel with the defendants, followed by a mecting with 


Mr. Dawson and myself on October 25. The first joint meeting was held on 


October 28, with Mr. Dawson and myself again representing the Burlington. 


The mediator asked that the unions' notice be read section by section for 
purposes of discussion, and we then pointed out that the notice was 
improper in that it would give the unions a veto over any Burlington plans 
to subeontract. Mr. De Hauge then stated that if the unions had been 
winning the cases before the Special Board of Adjustment they would not 
have: served their notice, and he then complained that there were instances 


in which Burlington had not given the appropriate advance notice of sub- 


contracting. After a further discussion of the application of the 1964 


agreement, the meeting adjourned. : 

15. Further mediations sessions were held on October 29, November 1, 
and November 6. Mr. Dawson and J represented Burlington at all of those 
meetings, and the parties and the mediator discussed Saar TA the 1964 


be summed up in the cormacnt 


pation 95, at the October 29 


ntracting provisions 


part of it. At thet san mceting, I 


suggested thet the unions’ problems might be resolved by a memorendum 


of agreement that would set out in detail the application of the 196/, 


agreement, bub the unions said they were not interested. 


16. Av the next mediation session on November 7 and 8, my 
superior, Mr. Egbers, joined Mr. Davison end myself in an effort to help 
break the impasse that existed He told the unions that if they would 
tel] us the kind of notice and supporting information that they wanted, 
we would be happy to furnish it to them, and he also stated that Burlington 
would be willing to pay moving expenses to move employees to places where 
work forces were short, but Mr. peck, General Chairian of the E1ectrical 
Workers, said they probably would not be interested in that. Again, the 
application of the 1964, agreement was discussed but no progress Was made. 

17. At the next meeting on November J1, we delivered to the 
mediator and the unions a written proposal that would retain the 1964 
national agreement but would add a memorandum of understanding between the 
Burlington and the unions that would (1) provide definitions of terms such 
as "minor transactions" and "significantly greater costs," (2) list the kinds 
of data that Burlington would be required to furnish to the unions to support 
the reasonableness of subcontracting, (3) require discussion with the unions 
before subcontracting work not specifically set forth in the classification 
of work rules but currently performed by the unions, and (4) deal with other 
problems that had been discussed at the previous mediatio sessions. 

Mr. Eebers explained that the proposal was Sntended to resolve the prob] ems 
that the unions had raised. 


18. At the following meeting, on November 14, the unions delivere 


Oo? 


a purported response 40 our proposal. I am attaching that union proposal 


as Appendix D to this affidavit, in order to iJiustrate the intransigence 

of the unions in refusing to alter in any significant manner the faereaching 
demands made in their notice of Mave 25. The November 14 proposal provided 
that the 1964 agreement would be Nemended pursuant to notice of March 25, 
1968, Appendix A." In other words, after months of bargaining the nions 
were nol preparcd to pudge at all from the demands that they started with. 
The proposal continued that an agreement would be entered to paver the 
application of the amended agreement, to inelude a definition of minor 
transaction, but the definition was rendered meaningless because nadvance 


notice will be required" for such transactions. The only purpose for the 


| 
term "minor transactions" jn the 1964 agreement is to identify those 


transactions for which advance notice is not required! The unions in 
their proposal were, of course, quite willing to accept the coneegsions 
made by Burlington in its November 11 proposal and jneluded them in their 
proposal. But as to the Burlington's willingness to talk to the unions 
prior to contracting out certain work not included within the classification 
of work rules, they made clear that such work "shall not be Peper etee vatil 
an agreement js reached." Finally, in the event that their March’ 25 notice 
left any doubt as to whether employees designated by the union as claimants 
were to be awarded compensation even though they suffered no Losses, the ~ 
November 14 proposal provided that the compensation allowed by the Special 
Poard was "to be in addition to any other compensation received by said 
employee or employees during the time the work was being subcontracted." 
19. Mediation sessions continued on November 18, 19,'20 and 21 
put the acne while they continued to complain about specific problems 
under the application of the 1964 agreement, al.so continued to demand the 
acceptance in full of the demands made in their March 25 notice. On 


November 18 we submitted a proposal defining terms that they had complained 


about, and we also agreed to provide precisely the supporting data that 
they had listed as reguired by them. Their written response to our con- 
iclivercd to us on Moverd nado it clear that "the Federation 
} their original intention as expressed in! the nobice.of March 25, 
thet we might ac well recognize "that frticle II will be 
amended 
tion was recessed by the NMB, over the 
objection of the unions, in response to our request, On November 20, a 
court in this District unanimously upheld the ICC!s order 
approving cur merger with the Greet Northern and Northern Pacific, and all 
of Burlington's labor relations officers were to be oc scupiecd fully with the 
labor protective matters necessary to be 1x “esolved in connection with the 
imminent consumation of the merger. It later developed that the Justice 
Department appealed to the Supreme Court, so that the merger has not 
been consummated. In any event, the NNB agreed to recess mediation, though 
the unions protested that the NB should release the dispute, thus putting 
them in a position to strike. 
21. Mediation resumed on January 14 and continued through 
Jamary 22, 1969. Mediator Peacock met with the unions on the 14th and 
with Mr. Davison and myself on the 15th. At the mecting on the 15th, 
we reviewed what we had offered thus far to the unions and, stated that, 
if it would offer hope for an agreement, we would cons sider making substantial 
revisions to Article II (the subcontracting provisions) of the 1964 
agreement. The mediator advised us on January 16 that he had discussed 


our concession with the unions and had asked them to make a proposal as 


to what kind of revisions they would be willing to accept. On January 17, 


the mediator A, to us the unions! final word as to resolution 
of the dispute--a proposal a copy of which I have attached as Appendix E 


to this affidavit. I should point out that the proposal purported to deal 


only with Article 11 of the 1964 agreement, but the usions did not retract 
that portion of their nolice dealing with the resolution of disputes-- 
Article Vi. The unions! Jamaary 17 proposes. would have the seme result 

as their original notice of March 25--the prohibitioa of subconilracting-~ 
pul it differed im some respects from the original notice: First, it 
applied not. only to the work within the classification of work rales-- 

the only work covered in the Mareh 25 notice--bul also to long Lists of . 
work identified in the proposal as not limited by the rules and, in addi- 
tion, to "work brought ebout by changes or modernization in equipment or 
methods in operation... ." Second, rather than phrasing the veto 
power in temas of a requirement that the unions agree to any subcontracting, 


the proposal precluded subcontracting "unless and until" the Burlington 


met "all of the conditions" in the agreement; J would like to emphasize 


some of those conditions as stated in the proposal : 
"(c) The carricr shall be required to maintain an apprentice- 

ship program with a ratio of not less than one apprentice for 

each five mechanics in cach respective craft, 


(a) The carrier shall be required to re-call all furloughed 
employecs in order to perform the work outlined in this agreement. 


(e) The carrier shall be required to work employees on an 


overtime basis and/or establish second and third shifts in order to 
perform the work outlined in this SERS 


(f) The carrier shall be required) to fill the vacancies created 
through attrition, and will expand their forces to ee the work 
in this agreement. 

% (g) Carrier shall be required to expand their facilities and/ 
or upgrade their equipment to perform whe work covered by) this agree- 
ment." 

22. The effect of the above-quoted conditions wouldi be to remove 
almost any possibility that Burlington could contract out any work, 
whether it was work within the classification of work rules or within the 
scope of the proposed agreement, Let me give some examples. If 


Burlington wanted to subcontract because it simply had no adequate 


facilities or equipment to permit its AGHESS to perform the 


work, the unions! answer under the proposed agreement would be simple-- 
expand the facilities end provide the equipment. Of course, the question 
of cost to the carrier, a criterion under the oxisting agreement, is 
eliminated from the proposed agreement, 1f the subcontracting wes thought 
necessary by management because its existing work force Was inadequate to 


handle the work, the unions! answer again would be simple--recall all 


furloughed employecs. And if there were none, put on a second shift. 


Ana if there were two shifts operating, put on a third, In short, the 
wnions could block any subcontracting transaction unless Burlington was 
willing to revamp its operations on 4 yholesale basis. To be sure, the 
Special Board procedures-—as modified by the union's March 25 notice--would be avail- 
able, and Burlington might assume that at least some of the et preposterous 
demands of the unions would ultimately be rejected, but the proposal-- 
like the March 25 notice--would not permit Burlington to go ahead with 
any disputed transaction until after the dispute procedures were concluded. 
Thus, except in instances where time was of no consequence, the union 
could effectively prohibit the transactions merely by contesting them. 

23. As to condition (c) of the unions' January 17 proposal , 
I am not certain what possible relationship the apprentice-mechanic ratio 


pears to the issue of subcontracting, but the Burlington would de precluded 
froin contracting out me work if it failed to maintain that ratio. More 
significantly, however, the matter was wholly beyond the pounds of anything 
in the original notice and had not been discussed at all in any of the 
conferences or mediation sessions, Thus, the unions at almost the last 
stage of the procedures provided by the Railway Labor Act introduced a new 
issue into this dispute which they now seem to contend they Beene upon 
the Burlington by the use of a strike. That issue, an apprentice training 
program, is the subject of an entirely separate dispute between the parties 
under a separate section 6 notice served upon Burlington on October 19, 
1968, that is now in the stage of conferences between the parvies under 


the Railway Labor Act's procedures. 


24. While we were dismayed upon receiving the unions": 
proposul--vhich was even more restrictive upon the hurlington then their 
original nolices--ve nonetheless prepared a suggested agrecr: ent whieh na 
have Benoa Article II of the 1964 agreement to impose oe restrictions 
upon Burlington's right to contract out work, and we delivered that proposal. 
to the mediator for transmittal to the mions shortly before a joint meeting 
on January 20. At the same time, in light of the indications from the : 
unions’ January 17 proposal that they were not only unwilling to limit their 
original demands but also insistent upon expanding them, Mr. Egvers on 
Jenuary 20 wrote to the union representatives reaffirming our pos sition 
that the broad demands of the unions were not the subject of mandatory 
bargaining under the Railway Labor Act and that if the unions insisted 
upon substantial revisions of the existing national agreement, they were 
required to progress their demands under the same procedure that resulted 
in that agreement--national hendling. Exchanges of correspondence as 
to procedural problems followed, end the January 20, 21 and 22 meetings 
made no progress. Mr. Peck of the Electrical Workers did conedde, however, 
ene we pointed out that their latest. proposal would preclude almost all 


ahornece ne unit exchange, and purchase of new equipment, that—and 


I quote from our notes of the meeting of January 20--"he would be 


willing to say that the Carrier doesn't have to go into the business of 
ese 


manufacturing wire, light bulbs, poles for pole lines, etc.” 
25. No meetings were held after January 22, and, on amary 29, 
‘the NMB, pursuant to section 5 First of the Railway Labor Act, wrote the parties 
urging that the dispute be submitted to arbitration. The defendant 
Railway Employes? Department, on behalf of all defendants, on Jamuary 31 
rejected the proffer of arbitration, and the NMB therefore terminated its 


services by letter of February 4. 


C 


26. Subject to the possibility of appointment of a presidential 
Emergency Board, the fornal procedures of the Railvay Labor Act provide 
no further means for vesolving the dispute. My superior, Mr. Egbers, 
made a further attempt to reach some resolution, however, by requesting . 
a conference with the union representatives on February 27, The parties 
met, but the unions stated that they were not interested in discussing our 
January 20 proposal, and the meeting proved fruitless. Finally, Mr. 
W. J. Quinn, Burlington's President, called Mr. Michael Fox, President 
of the defendant, Railway Employees! Department, AFL-CIO, on March 3 to 
urge that the defendants hold further meetings with us in an effort to 
resolve the dispute. Mr. Fox agreed to further discussions, and the 
parties met on March 4-8 and again on March 10. The Burlington having 
made a written. proposal on January 20 which would have substantially 
modified the existing contracting out provisions in favor of the unions, 
there vas some discussion of that proposal. but the unions were unwilling 
to accept it. We then made a proposal to increase the job protection 
penefits for the employees represented by defendants, making those benefits 
even more favorable than the broad penefits contained in Article 1 of the 


1964 agreement, but, again, the unions would not accept our proposal. 


On March & the unions handed us a written proposal, which I quote in full 


as follows . 


ARTICLE I - SUBCONTRACTING 


‘The work set forth in the classification of work rules of the crafts 
parties to this agreement will not be contracted, oxoaph—in-acoordanco withthe 
provicions—of&Sections—i theca -li-efthi.s-frsieic-TL. 


Section 1 - Applicable Criteria - 


Ss tracting 7 work, including unit exchange, will be done only when 
(1) manegerial skiits are “sot available on the property; or (2) skillec nosigover 
. ds not available on the property from active or furloughed employesy or (3) essential 
equipment is not ayailuble on vhe_property; or (4) the requived time of completion 
of the work cannot be met with the Skiais, personnel-tr equipment available on the 
property; or (5) such work cannot be perfoxisdtby the carrier except at a signifi- 
cantly greater cost, provided the cost-advantage enjoyed by the subcontractor is 
not based on a standard of wages below that of the prevards ny wages paid in the 
area for the type of york being performed. Unit exchange as Use herein means 
the trading in-of6ld or worn equipment or component parts, receiving-in_exchange 
new, wpgrs éd or rebuilt! parts, but does not inelude the purchase of new e{Rip- 
remit or component parts. : 


Section 2 - Advance Notice - Submission of Data - Conference 


If the carricx decides thet tnthoalight—o thecridetin_snecified. 

abave it is necessary to subcontract york of a type currently verformed by the 
of a type currently pero: 

employes, it shall give the general chairman of the craft or crafts involved 
notice of intent to contract. out and the reasons therefor, together with supporting 
data. Advance notice shall not be required concerning minor transactions.. The 
General Chaimaan or his designated representative will. notily the carricr within 
ten days from the postmarked date of the. notice of any desire to discuss the 
proposed action. Upon receipt of such notice the carricr shall give such repre- 
sentative of the organization at least ten days advance notice of a conference to 
discuss the proposed action, If the parties are unable to reach an agreement 
at such conference the carrier may, notwithstanding, proceed to svbcontract the 


work, and the organization may process the dispute to a conclusion as hereinafter 
provided. 


: | 
Section 3 - Request for Information When No Advance Notice Given - 


If the General Chairman of a craft requests the reasons and supporting 
gata for the suicontracting of work for which no notice of intent has. been given, 
jn order to determine whether the contract is consistent with the criteria set 
forth above, such information shall. be furnished him promptly. If a conference 
js requested by the General Chairman or his designated representative, it shall 
be arranged at a mtually acceptable time and place. Any dispute as to whether 
the contract is consistent with the criteria set forth in Section 1 may be processed 


to a conclusion as hereinafter provided. 


Section  - Machinery for Resolving Disputes - | 


ope 
Any dispute over the application of this rule shall be yhandled 2s 
hereinafter provided. : 


That proposal, as can te seen by comparing it with Article II of the 19647 
agreement (Exhibit A to the complaint), merely struck out the portions of 
the 1964 agreement that permitted the Burlington and the other carrier 
parties to contract out work under the criteria defined therein. The effect 
of the unions! March 8 proposal is apparent on its face, an that it prohibits 
all contracting out, striking out the roeriicns in the 1964 agreenent. We 
told the unions when we had read the proposal that it appeared to be the 
same as their original notice, and they did not dispute our interpretation. 


They also made clear that the proposal did not dispose of their notice inso- 


far as that notice sought to amend Article VI of the 1964 agreement, but 


that they would discuss that later. 


27.  <At the close of our meeting on Monday, March 10, another 


meeting was scheduled for Tuesday, Mareh 11. The unions advised on that 


day, however, that they were working on a new proposal, that would not be 
available on Tuesday, vut that they would meet with us later. Vhen we 
received no word fron them today, Mr. Egbers and 1 made several calls and 
leamed that the General Chaizman had left Chicago. Mr. Egbers then 

spoke to E. J. Hayes, “esident of System Federation No. 99, and Mr. Hayes” 


stated that he understood there would be no further meetings. 


28. At this point, the Burlington appears to be faced with the 
equally undesirable alternatives of accepting the unions’ demands that we 
relinquish virtually all rights to determine whether work should be per- 


formed by anyone other than the shop employees or face a strike. The 


second alternative is, in my opinion and based upon the information that 


we have been able to obtain, a very real and immediate threat. Sometime 


in the last two or three weeks a notice was posted on the employees’ 
bulletin board at our Clyde Diesel Shop which advised the 

members of the machinists, electricians, sheetmetal workers and 

earmen's crafts that they would be able to strike 30 days after 

February 5 and that "WE EXPECT ONE HUNDRED PARTICIPATION AS WE HAD 

DURING OUR LAST WALKOUT." I am attaching a copy of that notice ne 
Appendix F to this affidavit. Further, I am attaching as Appendix G 

a copy of a letter dated February 16, 1969, addressed to all local chairmen 
of the carmen's union by the General Chairman advising them that the General 
Chairmen of all of the defendant shop unions had maoninetee agreed to seek 
authority from their international officers to strike the Burlington. 


The letter also states that their "plans call for a quick withdrawal 


- 


from service without the Carrier being aware in advance so that they 
might attempt to block it through a third party interference." Also 
attached as Appendix C is a copy of a letter dated March 8, 1968 fron the 


Carmen's General Chaimman to the local. chainnan. A copy of the March © 


=) = 


letter was obtained by my colleague, Mr. Dawson, “late this afternoon ana 


vas dictated over the telephone. I then read the attached copy to Mr. 
Dawson over the telephone io assure thet it wastes accurate copy. That 
letter states, among other things, that the members are to be prepared to - 
act "on an hours' notice, 23 wid possibly be in the very near 
future." (Emphasis in original) In light of the above information and the 
fact that the defendants! General Chairmen broke off con nfenences without 
informing us that they did not intend to hold further conferences, I believe 
“at highly likely that the defendants' plan to strike the Burlington at any 
. moment and without notice. : 3 
29. The conscguences to the Burlington of a strike by defendants 
are apparent from BORSA 2 2 2 of the complaint, which I have verified. 
Burlington is one of the largest railroads in the nation, and a etrike 
resulting in Sea interference with or cessation of its treneportation 
TEREST would not only result in daily losses in railway operate revenues 


in excess of $750,000 but would also disrupt service to shippers (including 


military installations), passengers, and the public in general in the twelve 


states in which it operates. 


-B. G. Upton 


. 


District of Columbia) SS 
Subscribed and sworn to before me 


this 4th day of March, 1969. 


Notary Public 


APPENDIX A 


MACHINISTS’ SPECIAL RULES. 


Rete Gl. Any man who has served an 
apprenticeship or has had four years’* 
experience at the machinists’ trade and 
who, by his skill and exnerience, Is quall- 
fied and capable of laying out and fitting 
together the metal parts of any machine 
or locomotive, with or without drawings, 
and competent to do either sizing, shap- 
ing, turning, boring, ptaning, grinding, 
finishing, or adjusting the metal parts of 
any machine or locomotive whatsoever 
shall constitute a machinist. 

Ret: G2. Machinists’ work shall con- 


ons. 


ing, boring, slotting, milling, and grind- 
ing of metals used in building, assem- 
bling, maintaining, dismantling, and In- 
stalling locomotives and engines (oper- 
ated by steam or other power), pumps, 
cranes, holsts, clevators, pneumatic and 
hydraulic tools and machinery, scale 
bullding, shafting, and other shop ma- 
chinery; ratchet and other skilled drill- 
ing and reaming; tool and die making, 
tool grinding and nfachine grinding, axle 
frulng, axle, wheel, and tire turning 
and boring; engine inspecting; alr equilp- 
ment, lubricator and ‘injector work; 
removing, replacing, grinding, bolting, 
and breaking of all joints on supcr- 


BLACKSMITHS’ SPECIAL RULES. 


“Rure 110. Any man who has served an Qui aliflea- 
apprenticeship or who has had four 
years’ varied experience at the black- 
smiths’ trade shall be considered a 
blacksmith. _He must be able to take 
a piece of work pertaining to his class 
and, with or without the ald ef draw- 
fugs, bring It to a successful complezion 
within a reasonable length of time, 

Rerp iii. Placksmiths’ work shall con- 
sist of welding, forging, heating, shaping, 
and bending of metal; too! dressing and 
tempering, spring making, tempering and 
repatring, potashing, case and bichtoride 
hardening; flue welding under black- 
smith foreman; operating furnaces, bull 
dozers, forging machines, drop-forzing 
machines, bolt machines, and DGradley 
hammers; hammwersmiths, drop hammer- 
men, trinnncrs, rolling mlll operstors: 
operating punches and shears doing shap- 
ing and formlag in connection with tlack- 
smiths’ work; oxyacetylene, thermit, and 
electric welding on work generally recog- 
nized as blacksmiths’ work, and all other 
work generally recognized as blacksmiths” 
work. 


tion of work. 


Qualifica- 


Classifier. 
sist of laying out, fitting, adjusting, shap- tion of work. 


Classi fica- 


| erally recognized as blacksmniths’ work. 
» H 


i ~ om os 
MACHTINETS® SPECIAL RULES 
, QUALIFICATIO 
Rule 44. An 
or has had four (4) 4 
trade and who, by hi 
and capable of laying) out and fitti 
parts of any inaciinc or locomotive, wilh or 
ings, and competent to do ¢ 
boring, pining, grinding, fi r : 
- parts of any machine or locomotive, sual! 
machinist. | 
NOTJ: Sce Appendix, Pages 53-03. 


4 CLASSIFICATION OF VIORIK 

Rule 45. 
fitting, adjusting, shaping, bori 
stinding of metals used in build 
ing, dismantling and installing loso: 
(operated by stearn or other power) pur s 
elevators, pneuroatic nud hydraulic tools and 
sexle building, shafting and other shop mach. 
and other skilled drilling and reataing; too! and 
tool grinding and machine ¢ 
wheel and tire turzing and b 


turnin 


gencrally recognized as machinists’ work. 
MATEO. Can Annandiv Paen 55, 


BLACKSMITHS) SPECIAL RULES 
so Ne QUALIFICATIONS = 
“Rule 55. Any man wholhas served an apprenticeship 


-or who has had four (4) years’ expericace at the black- 


i 


smiths’ trade shall be considered 2 blacksmith. He saust 
be rble to take a piece of work portaining to his cless and, 
with or without the aid of drawings, bring it to a success- 
ful completion within a reasonable length of time, 


NOTE: Sce Appendix, Paes 58-61. 


- CLASSIFICATIO? OF WORK 

Rule 57. Blacksmiths’ work shall consist of forging, 
welding, heating, shaping ‘and bending of metal; tool 
dressing and te:nporing, spring inaking, tempering end 
repairing, potashing, case snd bichloride haz ening; flue 
welding under blacks:nith ‘foreman; operating fumace, 
bull-dozers, forging machines, forging ranchines, 
bolt machines, and Bradley hammers; welding or building 
up of frogs, switch points, cross ovcrs, puzzle switches and 
low rail jomts when done in Maintenance of Equipineat 
shops, hamracr-smith, drop-hammerinen, trimmers, rolling 
mill operators; operating punches and shears doing shaping 
and forming in connection with blacksmiths’ work, oxy- 
acetylene, thermit and electric welding on worl: generally 
recognized as blacksmiths’ work, and all other work gea- 


nz 
he inelal 
mou draw 
z. turning. 
y the motal 
constitute a 


Machinists’ work shall consist of laying out, 
s, Iniiing on 
‘ RSSun , Tasintaia- 
i nd engi 


ery, rachct 
ie ranking, 
nding, axle truing, axle 
x % engine inspecting; aiz 
equipment, Jubricator and injector work; removing, re- 
placing, grinding, bolting and breaking of all joints on 
superheaters; oxy-acctylenc, thermil and electric welding 
on work: generally recognized as machinists’ work; the 
operation of all machines used in such work, including 
drill presses and bolt! threadcrs using a facing, boring oF 

head or milling appsratas; and all other work 


National Asrecment of 
20, 1919 


ELECTRICAL WORKERS’ SPECIAL 
RULES. 


Run 3S). Any man who hes served 
an opprenticeship or who has hed Tour 
practical experience in eectrical 
work aud tS com] etent to execute same 
to a successful conciusion will be rated 
as an electrical worker. 
‘An clecirician will not neces iy be 
an armature winder. 


Qualifier. 


Rure 140. Electricians’ wor all con. . Clasctica- 
Par 8. 29,93 tlon of clec- 
sist of repaimns, rebuilding, in: % triclans. 


inspecting, and maintaining the electric 
wiring of generators, switchbeards, Div- 
tors and control, rheostats and control, 
static and rotary transformers, motor 
generators, etectric headlights and head- 
light generators, electric welding ma- 
chines, storage batteries, and anle-light- 
“Ing equipment; winding armatures, 
ficlds, magnet coils, rotors transformers, 
and starting compensators. Inside wir- 
ing In shops and on steam and electric 
locomotives, passenger train and motor 
ears; Include cable splicers, wiremen, at- 
mature winders, electric crane operators 
for cranes of J0-ton capacity or over, 
ond ai other work properly recognized 
as electricians’ work. 


SHEET METAL WO RKERS’ 
SPECIAL RULES. 


— 


Rutx 125. Any man who has served Qualifica- 
Jons. 


an apprenticeship, or has had four or 
more years’ experience at the various 
branches of the trade, who Js qualified 
and capable of doing shect metal work 
or pipe work as applied to bufldings, ma- 
chinery, locomotives, cars, ctc., whether 
ft be tin, sheet fron, or shect copper, and 
capable of bending, fitting, and brazing 
of pipe, shall constitute a shect metal 
worker. 

Rutt 126. Sheet metal workers shall 
include tinners, coppersim{ths and pipe 
fitters employed in shop yards and build- 
ings and on passenger coaches and cn- 
gines of all kinds, skilled In the building, 
erecting, assembling, Instatling, dismant- 
ling, and maintaining parts made of 
sheet copper, brass, tin, zinc, white metal, 
Jead, black, planished, pickled and gal- 
yanized fron of 10 gauge and lighter 
(present practice between sheet metal 
workers and boilerinakers on raflroads 
to continue relative to gauge of iron), In- 
cluding brazing, soldering, tinning, lead- 
ing, and babbitting; the bending, fitting, 
cutting, threading, brazing, connecting 
and disconnecting of afr, water, 2as, ofl, 


and steam plpes; the operation of babbitt 


tl 


fires and pipe-threading machines; oxy- 
acetylene, thermit, and electric welding 
on work generally recognized as sheet 
metal workers’ work, and all other work 
generally recognized as sheet metal work- 
ers’ work, 


Classtfica- 
on of work. 


Current Burlington Acrcemen’ 


ELEC 


Ree CS. & 
hip or who } 
gn electrical? v 
guccessht conc 


=, Passes 
; ()) . Ar : vill not neceszatily be gm sists- 
ure wands, 7 


CLASSIFICATION OF WOT 


fener. I S = ib ponerators, 
electric welding raz.chines, \: ante ligh! 
ipraznt, sud cleetric ligh : 
Ts, 20. 4 coils, roto 
$5 Inside and outside v; 
ds and a structures, and all conduid v 
“Ion therewith, including steam 2 Jectric Ieco- 
or trains; molor cats, cle 
<s, Opst f electric erences of 
over end all other worl: generally recogni 
cians’ WOtk. aE 5s 


SHEET METAL WORKERS? SPZCIAL RULES 
QUALIF IGATIONS : 
Sule G1. Any z2an who has served an apprenticeship, 


or has had four (4) or more years experience at the various 
branches of the trade, who is quzlificd and capable of 
doing sheet metal work or pips work: 2s applicd to build- 
ings, mnachincry, locomotives, cars, ctc., whether it. be 
tin, shect iron, or shect copper, with or without the aid of 
drawings, and expable of bending, fitting and brazing of 


pipe, shall constitute a sheet metal worker, 
_ NOTE: Sce Appendix, Pages 58-61. . 


: * CLASSIFICATION OF WORK 


Rule 62. Shect metal workers’ work shall consist of 


tinning, copperamithing ‘and pipefitting in shops, yat 
buildings end_on passenger coaches and engines of 
Kinds; the building, erecting, assembling, installing, 


imantiing and maintaining varts made of shect copper 


bress, tin, zinc, white metal, lead, black, pense, pickle 
and galvanized iron of 10 gauge and 


nized as shect metal workers’ work. 


ighter, mcluding 
brazing, soldering, tinning, leading, and babbitting, the 
bending, fitting, cutting, threading, brazing, connecting 
and disconnecting, of air, water, £28, oil and steampipes; 
the operation of babbit fires; oxy-acetylene, thermit and 
electric welding on work generally recognized as shect 
metal workers’ work, and all other work generally recoz- 


APPENDIX A 


National Agreement of Septenber 
20, 1919 


BOILERMAKERS’ SPECIAL RULES. 


ure 7S, Any man who has served an Qnualifica- 


apprentic , or has had four years’ Mons. 
experlence at the trade, who can with 

the ald of tools, with or without draw- 
ings, and is competent to cither lay out, 
bulld or repair boilers, tanks, and de- 
talls thereof, and complete save in a 
mechanteal manner shall constitute a 
doflerinaker. 

Rute 79. Doilermakers’ work shall Classifica: 
consist of laying out, cutting apart, tion of work. 
puflding, or repairing boilers, tanks, and 
drums; Inspecting. patching, riveting, 
chipping, calking, flanging, and flue 
work; building, repairing, removing, and 
applying steel cabs and running boards; 
laying out and fitting up any sheet fron 
or sheet stecl work made of 1G-gauge or 
heavier (present practice between boller- 
makers and sheet-metal workers on rail- 
roads to continue relztive to sauce of 
fron), including fronts and doors; 
grato and grate rigging, ask pans, front 
end netting and diaphragm work; ¢n- 
ginc tender stecl underframe and stecl 
tender truck frames, except where other 
mechanics perform this work; removing 
and applying all staybelts, radials, flex- 


ible caps, sleeves, crown bolts, stay rods, 
and braces In bollers, tanks, and drums, 
applying and removing arch pipes; 
operating punches and shears for shaping 
and forming, pneumatic staybolt break- 
ers, alr rams, and hammers; bull, jam. 
and yoke riveters; boflermakers’ . work 
fn connection with the building and re- 
pairing of steam shovels, derricks, 
booms, housing, circles, and coal bug- 
gles; X-beam, channel iron, angle fron, 
and tee fron work; all drilling, cutting, 
and tapping, and operating rolls in con- 
nection with boilermakers’ work; oxy- 
acetylene, thermlt, and electric welding 
on work generally recognized as bofler- 
makers’ work, 2nd all other work gener- 
ally recognized as boilermakers’ work, 
It fs understood that present practice In 
the performance of work between boller- 
makers and carmen will continue. 


Current Purl 


BOILERMAKERS SPECIAL RULES 
2st) 6 QUALIFICATI 

Rule 49. Any man wi 
or has had four (4) years’ ¢%! nee 2 zde, who c2n 
with the aid of tools, with ithout drawings, and is 
competent to cither Iny out, } or repair boilers, tants 
and Celails thereo id ¢ cto sane in a mechanical 
man ral ¢¢ S 

NOTH: Sco Appendix, Pages 55- 
io CLASSIFICATION OF WORK : 
: Rule 50. Voilermakers’ worl 1 consist of Iaying 
out, cutting apart, building or rej ¢ boilers, car tanks 
and drums, inspecting, pat¢ehing, riv ¥, chipping, caulk- 


Tow 


ding, flanging and_all fluciworlk; building, repairing, rc- 


moving and spplying stecl eabs and running boards, metal 
headlizht boards, wind shects, engine tender tanks, stecl 


tender frames (except such parts of stcel tender frames a5 


ere necessary to be brought to car shops for repairs), 
pressed steel {ender truck frames, building and repairing 
tncial pilots, the removing and applying of metal pilots 
fo metal pilot beams}'the! laying out and fitting up sny 
shect-iron or sheet-slec! “yk made of 16 gauge or heavier, 
including fronts and doors, ‘rates and grate rigging, ask 
pans, front end netting ‘an diaphragm work, removing 
| 24 
ing All stay botis, radials, flexible caps, 
stay rods, and braces in boiler: 

ing and ramoving arch tu 

& and formi 

hammers; 


etricts, booms, 
mncl iron, 


ping R 
work} oxy-acetyl:ne, thermit and cle relding on work 
generally recognized as boilcrmakers’ and all other 
work generally recognized ss boilermakers’ work. 


APPENDIX A 


fationnl Agreement of September Current Burlington Agreement 
20, 1919 


CARMEN’S SPECIAL RULES. 
hi ae svho } 

a “ d four (4) year. 
Nuri: “153. Any man who bas served es 2's da whe with th 

am * OLS. e » . 

an apprenticeship or who has had four ae eos re % an Tay out, buitd or perform the wor, 
“ * yyy “ Hert Ye aS Cheb . cupation in m mec. : AR rae 
years’ practical experience at cur work, penser riapenie ecco tion in m mechanical manner, s 
and Who with the aid of tools, with or NOT: Ese Append 
without drawings, can Jay out, bulld, or weg : 
perform the work of his craft or occupa- 


‘CLASSIFICATION OF Von 


tlon In a mechanical manner, shali con, %. Carmen's’ work ‘shall consist of building, 
1 ~ . tah 
ood freight train 


cting ell po: 
i} 


stitute 2 carman. : ng, dismentl 
$s) painting, upho! 


jun 15 aymen’s work $s | saat fica- t Se 
f Rue 154, Carmen‘ss work shan con- Pcenaan ccd end freight cars, both v 
sist of building, maintaining, dismantling, tnd bench ca 
painting, upholstering, and Inspecting all : = ibe aS sae: 
mersally recog: 
passenger and frelght cars, both wood : + es ah iit sed 
: * fr 
and stecl, planing mill, cabinet and bench » cars, lever e275, 5 anotor 
carpenter work, pattern and flask mak Aaa and removing, and applying, wooden locomotive 
Sng, and all other carpenter worl: In shop fyb cS pay Pee running board, foot and h 
ards? ea =: .. 7 + 
and yards; carmen’s work In building work So matiGn See eR pipe and jaspection 
r ise 3 He. TAK r ithe 
and repairing motor cars, lever cars, han 1 8ts, LPp. f patented metal Sy ar accept 
= . tok f ~ may wench: 
cars nud station trucks; building, re- Ea shears, dome shaping and foraing? v s done with 
pairing, and removing and applying loco- set, ane = ting torches in connection with care 
c. work; Pr. gv urfacinz enter 
motive cabs, pflots, pilot beains, run- + lettering cattiagioe Meus and removing ps Sgroratings 
o - 5 us o4 . " 227 - 
ning boards, foot and head light boards, eluding use of sand blast, machine Peer 
tender frames and trucks; pipe and in- \ Sips in: SOR eran rare 
spection work In connection with air- : 
brake equipment on’ freight ears; apply all other work generally recognized as painter's work under 
ing patented metal roofing; re airing - the supervision of the lozomotiv a ~ 
rd PD 3S he aplication of black ¢ sud car departments, 
steam heat hose for locomotives and aaa Het of penance fire and smote bexes 
° z 2S is e houses; joi! ins 5 
cars; operating punches and shears do- oA ae arctan epi ancabans joint car inspectors, eat 
‘ a " mapa inspecrors, & cty appliance and train car repairs, oxy- 
ing shaping and ferming, hi forges, acetylene, thernut end clestric welding on work generally 


and heating torches In connection with recognized escarinen’s: ° tand sll other work generaliy 
v ow =e een ~ 
carmen’s work; painting, varnishing, sur- RECORDS Settee 
_ NOTE: See Appendix, 1 


facing, lettering, decorating, cutting of 
stencils, and removing paint; all other 
work generally recognized as painters’ 
work under the supervision of the loco- 
motive and car departments ; Joint car jn- 
spectors, car Inspectors, safety appliance 
and train car repairers, wreeking derrick 
engincers, and wheel record keepers; ONY 
acetylene, therinlt and electric welding 
“on work generally recogntzed as carmen’s 
work, and all other work generally recog: 
nized as carmen’s work. 

- Jt fs understood that present practice 
in the performance of work between the 
carmen and bollermaters will continuc. 
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Report 


TO 


Tid, PIRESUDENT 


BY THE 


EMERCENCY BOARD 


APPOINTED BY EXECUTIVE ORDER NO. 11147 DATED 
MARCH 17, 1964, PURSUANT TO SECTION 10 OF 
TUE RAILWAY LABOR ACT, AS AMENDED 


To. Investigate Certain Disputes Between the Carriers Repre- 
sented by the National Railway Labor Conference and 
Certain of Their Employecs Represented by the Railway 
Employes’? Department, AFL-CIO. mee 
NATIONAL RAILWAY LA 

yeu . “ aie vy 
181" ea amie 
¥ iS 7 - ° mo we race 


WASIINGTON, D.C. 
AUGUST 7, 1954 


- (ational Mediation Board Case No. A-7030) 
Emergency Board No. 160 


ene em ne arene meyeememe mearejem an 
—— — ootecmncataat 


LETTER OF TRANSMITTAL 
Avuausr 7, 1965. 


Tue Preswent 
The White House, Washington, DC. 


Mr. Presipenr: The Emergency Board created by you on March 1, 
1964, by executive Order 114%, pursuant to Section 10 of the Railw ay 
Labor Act, as amended, to investigate disputes between the carriers 
represented by the National Railway Labor Conference and the East- 
ern, Western and Southeastern Carriers’ Conference Committees and 
certain of their employees represented by the International Brother- 
hood of Boiler Makers, Iron Ship Builders, Blacksmiths, Forgers and 
Helpers; Brotherhood of Railway Carmen of America; Intemational 
Association of Machinists; Sheet Metal Workers’ International 
ciation; International Brotherhood of Firemen, Oilers, Helpers 
Round Touse and Railway Shop Laborers functioning through the 
Railway Employes’ Department, AFI-CIO, has the honor to submit 
herewith its report and recommend: ations based upon its investigation 
of the issues jn dispute. 

Respectfully submitted, | 

Jean T. MeKutvnx, Member. | 

Axrner M. Ross, Member. 

Sacr, Waturn, Chairman. 


I 


INTRODUCTION 


Emergency Board No. 160 was created by Executive Order No. 
11147 of the President on March 17, 1964, pursuant to Section 10 of 
the Railway Labor Act, 2s amended. The President directed the 
Board to investigate certain disputes between the carriers represented 
by the National Railway Labor Conference (comprised of the Eastern, 
Western and Southeastern Carriers’ Conference Committees), and 
certain of their employees represented by six shoperaft unions operat- 
ing through the Railway Employes’ Department, AFL-CIO, and to 
report its findings to the President with respect.to these disputes 


_within 30 days from the date of the order.” 


In due course, the President appointed as members of the /mer- 
gency Board: Saul Wallen of Boston, Massachusetts, Chairman; 
Arthur M. Ross of Berkeley, Calif ornia; and Mrs. Jean T. McKelvey 
of Rochester, New York. The Roard convened in Washington, D.C., 
on March 31, 1964, to hear the opening statements of the parties and 
to discuss procedures* It met informally with the representatives of 
both partics in Washington, D.C., in Apri] 1964, for a further dis- 
cussion of procedure. Hearings began on May 4, 1964, in Chicas: 
and continued through May &, 1964. They were resumed on May ¢ 
1964, in Washington, D.C., and continued through May 22, 16.-. 
Tho Board held private meetings with the parties from June 16 
through 18, 1964, in Boston, Massachusetts; from June 30 through 
July 3, 1964, and from July G through July 13, 1964, in Chicago, 
Yinois. Subsequently, the Chairman engaged in further mediatory 
efforts with the parties in Chicago on July 22 and 23 and from July 28 
through August 5, 1964. While these sessions did not produce a Sor- 
mal agreement, they did contribute to a significant narrowing of the 


_ areas of dispute. Upon suecessive stipulations of the partics, the 


President granted three extensions of the time within which the Board 
was required to file its report, the last such date being August 17, 1964. 


——_ 

27The text of the Executive Order, together with a lst of the carriers involved In this 
proceeding, can be found {In Appendix A. The six Iabor organizations fnvolved are the 
International Grother}iood of Eollermakers, Iron Ship Lullders, Placksmiths, Forgers and 
Helpers; Brotherhood of Fallway Carmen of America; Internation] Brotherhood of 
Electrical Workers; Internatlonal Association of Machinists; Sheet Metal Workers Inter- 
pational Association; and International Hrrotherhood of Firemen, Ojlers, Helpers, Round 
House and Raflway Shop Laborers. 

2 Appearances for the organizations and the carriers are Msted In Appendix b. 
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2-Tlaul Railways. : 
arly, 


who are parties to this proceeding are 147 line-haul 
al and switching companies, the great majority 


g 
ss I carriers, that is railroads whose gross annual 
mings exceed $5,000,000, Among the 1 ajor Class I carriers which 


are nol a parcy to this proceeding are the Pennsylvania, the South- 
eva, ail the Florida East Coast Railways. 


noncrating employees and about one-fifth of all employees of. 


HISTORY OF THE DISPUTE 


This dispute began on October 15, 1962, when the six shoperaft 
zations served notices on individual carriers pursuant to Sec- 
& ot tho Railway Labor Act, as amended, seeking certain rules 
es in existing agreements designed to promote stabilization of 
Joyiment, to protect employees against contracting out practices 
crs, and to protect the work of each craft or class repre- 
ted by the organizations? Subsequently, in October and Novem- 
jos counterproposals were served by indi dual carriers, 
tions Many of the carriers involved Inter notified 
that they had authorized Regional Cs rriers’ Con- 
Tevenea Con ees to handle this dispute to a conciusion in national 
ferences a the Railway Labor Act. Similarly an Employ- 
cas! Conference Committers, consisting of the President and Exeeutive 
Mensbers of the Railway Employes’ Depariment, AFL-CIO, 
| Ui by the organizations to handle tho dispute nationally. 
failuve of the carriers to respond to the organiza- 
lat a date be set for national negotiations to com- 
oyes’ Department invoked the services of 
o 28, 1963. 

1962, moro than ten months after the service of the 
1 G notices, the parties began national negotia- 
igton, After approximately 14 meetings in which no 
progress Was made, mediation sessions began on October 22, 1963, 
Guiy to be recessed on November 1, 1963. Some further mediation 

Was aitempied in the next two months, but without success. On J 
dary 30, 1964, the N. al Mediation Board proffered arbitration in 
ice with the proc H Phe orga 


do arbitr on condition that the carriers’ counter- 


con 
’ 


proposals be withdzawn, Since this condition proved unacceptable to 
j ys, te National Mediation Board notified the parties on Feb- 
nt mediation efforts were termi . Subsequently, 


5 


as a result of a strike authorization, the National Mediation Board 
certified the dispute to the President who issued the Executive Order 
establishing this Emergency Board. 


BACKGROUND OF THE DISPUTE 


This dispute has its origin in tho sweeping technological and or- 


‘ganizational changes which have adversely affected tho employment 


of all railroad workers in the last twenty years. Tho naticn is just 
beginning to recover from tho bitter and protracted dispute between 
the carriers and the operating brotherhoods over the manning of 
diesel-powered engines and trains. While the thrust of technological 
change has been felt by all classes of railroad workers, its impact on 
shoperait employment has been the most shattering. Whereas aver- 


- age shoperait employment was 367,186 in 1045, it had dropped to 


149,151 in 1962, In other words, somo 215,035 shoperaft positions 
had been abolished between 1045 and 1962, a dvop of approximately 
60 percent in employment. Tho corresponding percentage decline in 
employment for all nonoperating employees in the samo pericd was 
57 porcent and for all operating employees 37 percent. Tho follow: 
ing tablo sets forth these comparisons in moro detail: 


Tavte I—Average employment (middle of month count) 


pee ee SS 


Shopcraft | All non- i All 
employees | operating o railway 
employecs classes 
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1961.... 
10622. 2.2 eee ene ener eene 
Decrease: 
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1045 10 1962....---------- 
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with the deel: ating loyment, in ali nonoper 
Tables II and Tt 
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Paste IL—Change in employment, shoporajt classes ‘operating and 
nonoperating railway classes,” Class I line-haul raihways, 1955-62 
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| (number) (number) {numbe 
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Source: Interstaio Commerce Commission, Statement M-S60. 


anus Lii—Change in employment, shopera. ft classes and all railway — 


cmployecs,® Class I line-haul railways, 1956-62 
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Source: Isierstate Commerce Commission, Statement M300. 
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Theso severe declines in employment thus provided the impetus for 
the Section 6 notices served by the hoperafts on October 15, 1962, 
which bear the general Jabel of “1962 Job Security and Employee 
Protection Moveinent.” In the unions’ view mucr of tho decline ia 
employment is attributable to technological and organizational change, 
to subcontracting of work formerly done by shopcrait employees, and 
to improper assignments of shoperaft work to supervisors and in one 
instance, that of the Carmen, to operating crews. Whils tho Section 
6 notices, 2s originally framed, sought to limit or arrest the pace of 
technological and organizational chango by giving tho unions what 
tho carriers termed & “yoro” power over muanagemeons decisions, it be- 
came apparent early jn the hearings that the unions were really seek- 
ing to cushion the shock of technological chango by providing 
displaced employees with somo form oi income or job protection. In 
addition, the organizations wero asking that they bo g ico to 
enable them to be consulted before changes which might affect their 
mombers adversely were put into eect, a5 wall as the opportunity 
to test the reasonableness of the carriers’ action itexia to be 
recommended by this Board and negotiated by the parties. 

In the Board’s view muc time was wasted during the formal 
presentation 02 tho case since rriers addressee elves to the 
original Section 6 notices rat 2 revised statements of 
demands made during the course of the hearings. It would therefore 
bo equally futile and unrealistic Zor this Board to base its report and 
recommendations on the literal text of the original notices rataer than 
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y on erged during the hearings, and mors 
rmal mediation sessions. In other words, 
3 of tho organizations in their 
their historic context, yecognizing 
its recommendations to expand tho 
scope 0 
Just. as t it in their original proposals to arrest the 
t ge in an effort to protect ¢ their members 
ys in framing their count osals urged 
freedom from restrictive work ries which in 
ow ey ir right to manage and to allocate their work 


ficiently. while the Board is well aware that © 


se poses sharply t ‘¢ conflict of interest between th o carriers’ need 
eney and the ons’ n need Zor security, it proposes to make its 
recommendations on the basis of its understanding of tho true posi- 
tions of the parties. 
JOB PROTECTION 
The shoperatis’ pron s08al on job aces is 


sas those rded by $ 
thoft gyecment OF Stay; 1936, Was 
le with respect to employees who are displaced 
ant as a result of changes in the opera- 
alearviey such as: 
lors of Wi band 
discor ALNUANCES or elon ete ot 


equipment or component ] rts 


xmed by the lessor or seller; 


involantan ry discontinuance of contracts; 


PCASS of equipment or unit exchange 


Nichi ony nents or operations other 
Jesline in volume of 


railroad industry is not now. 

snent was consummated in 

sora the adverse effects 

on ie fea oH i ‘ sents arising Trom 
mergers, cons ; ‘ ho shoperaits now seek 
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similar protective provisions for thoso disemployed, ¢ located or 
downgraded as a result of technological, organ zational or related 
changes introduced by mana Bomsht onsin gle r 

There is in force on the railroad ds a growing 
tion agreements app icable to job aboliticns or Gislocario: 
technological or oY raanization ichanges. The subject has. 
to the fore by the “Clerks and tho Te! nape orga 
have negotiated, cither directly or ater emergency board recov 
mendations, a significant number of poate agreements. 

Tho shop crafts have arrived late on this scene. The greatest 
declino in their numbers has long sinco taken place, Tho prospect is 
for quite stable, if not rising emp! oyment, in their ranks, Nonetheless, 
a job protection agreement for them isin order, Ii it does not actually 
have to be applied, so much the better. That will bo cheaper for tho 
Carriers while the men will have the peace of mind that any insurance 
policy afvords. 

Job protecti nis favored generally by public policy. Public opinion 
js sensitive to the need for gearing the pace of disemployment stemming 

utomation and g generally 3 ising managerial eficiency to the rate 
the economy as a w hole, In recent years the former out- 
pped the latter and public policy has incre j ored arrange: 
sents 5 to cushion the impact. ‘The results can be seen in the growing 
ation, technological displacemen aa tel protection 

ea istry. 
that they = do nos oppose transitional benefits 


fore HeNveae! ese seffested by can iev initi fated operating changes providing 
(1) tho ¢ aro tree to introduce such changes without union 
truction 5 (2) the changes represent > creased eficiency ox 

s rather than adjustments necessitated by 

carriers seo the Unions’ proposals as pbaty 

nto pr Sait vty Ret iad viduals” and “as a medium 

s' efforts to a apt to changing 


co for these conclusions, at Jeast in he caso of the shop 
is scanty. In the first place, up to Row th vo bean serious 
es in employment in the shop craits s 
the positions were abolished as a result of tec 
tional chang wos introduced by management. It i ? 
+ agresmenis scarcely constituted ypediment to 
vata right of management to modernize ducing new 
RAINES or new ways of organizing Wor, difteult 
to porseive how 3 iployee protection 2 i 
Wo have been shown no casts involving the shoy 
ganizational or technological changes have been & ayar 
rules, While existing ora aft line restrictions may impose some 9 ponalty 


> or 


agnit 
s any case 
aly to enhance it. 
ses tlye specter of use by the 
ob protection agreement to “strengthen not weaken their 
ions to contract ont. work, transfer work, introduce tech- 


many other types of decisions listed... .” in 

; s not our intention to recommend s job protection 

plan tat would cither strengthen or weaken the Unions’ voice in such 
decisions. Hather we have sought to set forth principles which will 
Zacilitate, nob Tr technological or org tional changes of 
types not clearly barred by oxisting rules or agreements, In general, 
end contemplates an adaptation of tho Washington 

sement of 1936 to displacemenis or deprivations 

ng out of technological or organ ational changes 

oyment or displacements attributable to declines 

sess. We bolicve that the rule should specifically 


« Carriers wake such ¢ if not clearly 


d by ¢ rules or ; nmendation, if 
adopted, would create the ob tion on tho pars of an employce 


nsferred from ono location to another to follow the” 


2 he benefits of the job protection 
plan. it is not our intent to require an employee to accept 
a job ia sn cation when not required by existing seniority 
rules if that job was not the result of a tr nsfor of work but was the 


unrelated expansion of employment at” 


7, We shall also recommend that as part of 
ent on job procection, the par ire that the seniority 
ployed at one location dus to technological or or- 

2 Govetailed with tho se 


1, that if in such cases 


seniority, the results 


dling a jod protection fo sed largely on tho 

tection Agreement of 1926 in this case, wo were 

by of tho notice filed on October 15, 1962, 

shop ¢ Woe have no license to go beyond that notice not- 

tH ; nt improvemenis have been made in tho 

prove i i ime. We not speculate 

Lether, under oF asia our reconimendation would bo 

Teron. on to underline that we 

recommendation her 


on the subject. 


ll 
RECOMMENDATION ON JOB PROTECTION 


Wo recommend: 

1, That tho parties agvee that the Carrier has and may exercise the 
right to introduce technological and operational changes oxcc- ens 
such changes are clearly barred by oxisting rules or agrecments. 
--2--Phat the parties agres to extend tho provisions of tho W 


ton Job Protection Agreement of 1936 to employees who are deprive 
of employmen: or placed in a worse position with respect to their 
compensation and rules gover ing working conditions by transfer of 
work, abandonment, discontinuanes ov consolida: tlities or 
sorvices or portions thereof; con acting out of work; lease or purchase 
of equipment or component parts thereof, the installation, operation, 
servicing or repairing of which is to be performed by the lessor or 
sellor; voluntary or involuntary discontinuance of contracts; tech- 
nological changes; trade-in or repurchase of equipment or unit 
exchange. 

3. However, that an employee shall not be regarded as depz ved 
of employment or placed in a worse position with respect to his com- 
pensation and rules governing wor ing conditi 
nation, death, retirement, dismissal for cause in accordance with exist- 
ing agreements, or failure to works Gus to disability or discipline, or 
failure to obtain a position available to him in the exercise of his 
seniority rights in accordance with exisiting rules or agreements, or 
reductions in forces due to seasonal requirements, the layoit of tem- 
porary employees or a decline in 2 Carrio:’s ou In any disputs 
ovor whether an employee is deprived of employment or placed in a 
worse position with respect to his compensation and rules governing 

Jue io causes sted in pa ph 1 hereof oz 
whether it is due to the causes listed in paragraph 2 hereo?, the burden 
of proof shall be on the Carrier. 

4, That the parties agree on a 90 day notice to the Gener 
man of the org jon affected by the abolition of jobs because oF 
ono of the reasons set forth in Paragraph 1 hereof. Tio notice shall 
ba jn tho nature of a full disclosure of all Zacts and circumstances 


beaving on the discontinuance of the position. Provision shall bo 


wing ta 


made for 2 co: nee prior to the close of the 90 day period between 


the General Chair r his representative, at hi with a rep- 
a f nd tho 
: bo 
atfected by 
3. That the parties agree to grant cm in service, 
up who are placed, as ar walt of the conc: 


1 above, in a worse position with bespest to comp 


i 


¢ condit ih in Section 6 (a), 

the Wasshingto: areoment of 1926. 

i seo to grant employ = ennploy- 

resuls of Uh set forth in parag 1 above a 


nee in 9 terms and condi- 


a) through (j) of tho Washington Job 


ree that an employes eligible to reesive 4 
co may, at the tine he becomes eligible, 
separation allowance jn accordance with the terms 
‘orth in Section 9 of tho Washingzon Job Protec- 
7 


fh $ 3 agree on the same protections of fringe beaofits 


agree on the same relocation benefits for em- 
ployces service as ave set forth in the 
ashingzon dob Protestior 

1s governing com- 
in Section 11 of the 

ryotection Ag 
seniority of employees 
io 0 ees referred to in 
vove with the seniovity of the -ge3 at the point 
eh their work was th nsferred. In the event 
y the method to be foliowed in dovetailin 
auld be handled in the expecitec 


an enployes 

enee of chanyes in work ass 
xo in volume of b 

ry be entitled, if 


+ ° 


Mitte t ‘ A aT t eduve hereinaz 
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+ yeasons Tor the declin 
in the past dceade, according TO tho unic’ 
nilding, rel 
part 
tment Board 
5 on subeontracting by the 
3 trade in 


sington Job Protection | 
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old or worn equipment or component parts, receiving in exch 
now, upgraded or ebuilt parts has gone Ve segaulated by th 


ment Board on tne ground that these ° z YANSACT 
What the unions are seeking in thi Rida 
of a rule which would require the carriers heir own 
properties work Zor which they have the necessary employee 
and shop facilities. To administer such 4 rule the 0 
would require notice of the intent to subcontract W 
tion of criteria for judging the res sonableness oF tho ca 
and provision for timate decision by an arbitrator should the unions 
choose to contest the propriety of tho cavrion’s action. 

On the other hand tho carrievs contended that they} 


and unrestricted right to engage in all forms of subconiract 
out limitation in order to op Tei fi 
From the evidence ay submitted this Board ssedl 
with tho great dive of practice among she various ¢ 
do all or almost ail their own building, upg 
equipment; others have abandoned or consol 
ities; while still others have relied on outside industry t perto: 
art of their equipment } Intenanee, «Although it is nat pos: 
sible or feasible to recom) end that ¢ : ave i 
pair Zacilities should restore or re-establish them, this Ro: 
tho opinion that the public Jad be served by ? 
which would help to arrest 1op faci 
Yo tho extent that subcontracting c the steady 


erosion of shop employment it has to the draining away 
2a skilled labor pool trom the r : The curvent short- 
age of railroad freight cars 

to met the ich has 


eravated som c ‘ vi 5 The national 


ge 
jnierest would be 
railroad industry to keep its equ 
to expand its opers 

Moreover, ly aware that ont ide industry through 
contract lan Gi has accepted certain Lions 

‘corms of subcontracting Ye ging 

from tho mere req) i 6 to absolute prohibitions on 
contracting-out of w 

‘AML these considerations 
argely procedurs y a 

roventing ro arisen in 
subcontracting. While this would provide an oppo 
; 


unions to bo consulted bexore new forms of subcontracting are whee 
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r, it would allow the carrier to pursue tho goal of 
m by letting out contracts subject to possible chal- 
the grievance procedure as to tho propriety of its 

2 


OMMEND. 


end tho adoption of the following rule: 

*Tho ear apres that subcontracting of work, including unit 
exchange, oy be dons only when (1) managerial skills, skilled. man- 
power or ¢ HENs Ars not available on tho property, or (2) tho re- 
auired time of completion of the work cannot be met with the skills, 

rn available on the property; or (3) such work 

cannot jormed by tho carriers except at a significantly greater 

cost, provided the cost advantage enjoyed by the subcontractor is not 
based on ; é 

vert for pro posed contracts involving minor transactions, if the 

decides that in the ght of tho oriteris specified above it is 

ry to subcontract work oz & type ¢ ently performed by the 

‘ ait sive the general chairman of the craft or craits 

act out and the reasons PREY 

ata, Tho Fepresn nLite of the organiza 

the carvier within ten days from tho p nostmarked dato 

2 of any desire to diseuss the proposed ¢ action and will be 

asonable opportunity for such discussion. This is not to bo 

rued, however, as requiring the consent of tho organization to 


naan of a crait re 
he subeontracting ot work f h no notice of 
ven, in order to determine whether the contract is 
ith thie criteria set forth above, such informaion shall be 


tg over the application of this rule shall bo submitted 
on procedure set Zorth below.” 
JSE OF SUPERVISOR 
the Unions’ claim of abuses in the use of 
oints to perfor n) NOt O} ily such nonmechanics’ 
erform work of the crafts. We zound 
H on betien the parucs over the proposition 
¢ action was in order, Our recommendation pro- 
a general rule but to delay its application in the caso 


% So 


et SU ip ervisors. 


None but mechanics or apprentices regularly employed as such s 
do mechanics’ work as por the special rules of each craze excepr fore- 


man at ‘points where no mechanics are employed. However, crazt 


v 


WON. perks ned by forenien or other supervisory. nployes employed 


on a shift shall not in the aggregate exceed 20 hours a \weels for one * 


shift or 60 hours for all shifts. : 

If any question, arises as to the amount of orate work being per- 
formed by supervisory em ployes, a joint cheels shall be made as the 
request of the General Chairmen of the organizations aifected, Any 
disputes over the application of this rule may be referred to tho 
expedited arbitration procedure. 

Tho incumbent supervisor who aeeiied his present position prior 
to October 15, 1962, ava point where no mechanic is employed, may bo 

retained in his present position. However, his roplace: ments shall bo 
abla to the preceding paragraphs of this rule, 4 

OUTLYING POINTS RULE is 
This is an issue which he outset of the case appeared to be in 
sharp dispute between t I Arviers were of the opi ine 
ion, based on the} lang 10 Organiza- 
tions sought to oxercise a voto power over a carrier’s present oie 
tual right unilaterally to designate outlying points, that is those polu 
whoro existing work requirements did not in the carrier's judgment 
justify the employment of mechanics of all crafts. It soon became ap- 
parent, however, that the unions were 2 merely seeking th ey )0 to be 
consulted, and if necessary, to process a grievance over such a designa- 
tion. Since this revised proposal seemed reasons! Io we are accord. 
ingly recomme adoption of ‘the ollowing rule. 
RECOMMENDATION ON CUTLYING POINTS 


At points where there is not suficient work employing a 
mechanic of each craft, the mechanic or mechanics employed az such 
points will so far as they are capable of doing # perform the work 
of any cratt which may be necessary to have pe “med. Disputes as 


hothor om not th esti hier 

to whether or not thers is §suffolent work to justizy employing a me- 
chanic of each crait, and disputes over the designation of the craft 
to eee rm the available work shail ba handled as follows: The carrier 


@ the General Chairman of the organizations affected 15 days 


its proposed designation of an outlying point. A confer- 


3 
s to be held to seox agreement on the proposed designation of 
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© cr wake t t AK be retained. The parties may undertake 4 

eat the point. Failing agreement, the 

and the 5 dispute shall be handled under tho ex- 
procedure. 


COUPLING, INSPECTION AN} 


3 irom the Brotherhood od of Railway Carmen 
ent to the work o4 inspecting and testing of air 
aneas on ears and the relate work of coupling 


LOS. : 
tha AY a inspections are tho duty of ail craits 
Re that the | S08 simple operation to be dons by who- 

over is handy. 
The Unt naer is that cay inspection ts ae tho heart of the 
: Brake act calls for inspection work 
i » supposed to pexforsa; and that the related 
Camaais’ work as well, 
ATs are yeiled by time and we were compelled to 
parties’ mor intimate knowledge of its history. 
the partics we found that their views, 
yacet on the rule set forth below. 


COMMENDATION 


send the adoption of the following rule: 
where carmen ave emplo. yed and are on duty 
Ay of the departure tracks where road 
and testing ofs shy be and appar: 
tenanies Os is, and ¢ 3 related cot eal and 
inspections, ail bs performed by 


StGSnL Buses 


sply to coupling of aix hose between locomotive 
bound train; between the caboose and the last 
sotween the last car in a double-over” 

tho track upon whic ‘is out 


 eraBNDOD minora N PR 


a sane SDITLED . ward wave aa 
samendation on inspec i 
xs set forth above Pe 


20 of the hearings s and int 
roased dissatisfaction with tho 


17 


protracted and cumbersome arbitra tion procedures G10 then 
under the Railway Labor Act: Consequently this Board is reco. 
mending that tho parties adopt the following expedited arbi 
procedure which shall be applicable to disputes ¢ w ont of the 
interpretation of all but one of the substs stive matters involv ed in 
this proceeding. 

RECOMMENDATION 


Disputes subject to the expedited : arbitration procedur which are 
not settled in Girect negotiations may bo referred to avbitwtion by 
either party. Within 10 days after notice from either party: that 
tho dispute will be referred toa arbitration, the carrier and tho ovganizne 
tion or organizations in interest shall each name one member, and the 
two partisan membors so chosen, within 10 Gay's after the dato of 13 
selection of the second partisan member, shall namic the net 

] be chaiyman of the board. 
arties shall e the neutral m i rd within 
10 da iva the National Mediation Board shall submit 
a standing panel of arbitrators pre viously clssigmated i s purpose - 


by the N: Me } Mediation Hoard atter consul tation with the parties. 
The parties shall each have the it to strike two s. The Board 
among the nanies not struck, Ii 
er pa arty falls to name of the board within the 10 days 
sal Red, the National Moist avd shall bo requested to muy 
non ber wat in 5 days atier ptoz such request. 
Se board sh Hs i Bean within 20 days 
ch time limit 
is extended by n i Aecision of the 
m ajority of the bo all bi i \ i Th 
shall assume d ‘ d exp ps ts 
costs and expe of the nowtral member ny incid expenses 
shail be shared 


The solng endations 
relieves the y ; oy’ to > dt spose i 5 between them. 
The Board ra @ further re dation that alk oes proposals 
and counterpropos NY whic 
withdrawn. 
Respectéully submitted, 
BAN Ts 3 
Ansicn MM. his) M 
Sauce Watien, Chairman. 
Wasiineron, D.C., August 7, 1904. 
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(List A, Sastern Railroads, referred to follows:) 
Canton and Youngstowa Railvoad Company 


APPENDIX 4A 


EXECUTIVE ORDER NO. 21 ree 3 
pid Trausiz 
Boano To Ixvesticare Disputes Between ee 4 Muddtery 2 
Pee ee vit prusenTep BY Tue Nationan Ratnway Lavon rear 
wo -Conepnencn anp-Cenraty or Trin: EMPLOvEES Boston and Main Ra Railroad 


tes Sa Nar ara a sty Easter Distr Sage 
n the carviers represented by the Na- PET Eos Distriey Perminat ~~ 
avai] rere Ee ae List A attached uffato Creek Ra 
bs “once, desig. nated in List <A att che Canadian 


hoena 


Awe: 


hereto and made a p ot, pnd ceriain of their employees repre- Lines iu the United States 
sented by the Internation: erhood of Hollornnetss Tron Ship St. Laweence Region 
acksmiths, orders and Helpers; I Brotherhood of Rail- 
sal Rroth 2 Plea! Canadian Pacite 
or ational Brotherhood of Electrical 
Central Raiir ny ot New Jersey 


oe a 4 iF, a Shea o Xx 5 
rnational tion of Machint sts ae Metal New York.aud Long Branch Railroad Company 


emational Associ fons Internation rhood of Coutral Vermons Ra 
a pene -s, Round House and Railway Shop Laborers hieago 9 Valen S 
vthr eh the Railw ay Employes’ Department, t, AFL-CIO, 
and 


di spu es have not heretofore been adjusted uader 
y Labor ‘ery as Senda a 


3 these dispures, in the j judg : National Bee 


aren subst 3 


ue of the autho 
y Tabes Ass as amended 


cate thess ispute 


espect to 


ded by - Act, as amended, 
ST ade its report 
\ hall be made bye the 
represented by th National ialleey Labor Conzerence, 
sployces, in the conditions 
B. Scie Pittsburgh and Lake 


Marels Lae 196. 


Tus Wi: Ouse; 


New York, Chicag 


c 
Cc 
Cc 
c 
Cc 


4 oy 


aR. 
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Ratiroad Company 


ailroad 


rred to follows:) 


Railway (Inctudivg former C.St.2.31.40. 
Railway Transfer Company o2 the City of 


e ORLEP. RR and Fe. Worth and Denver Railway 


louisiana and Avkauscs Railway 
Masufacturers Railwa 

Minueapotis, NorihSeld and Southern Raliway 
Minnesota Transfer Railway 

Miss: Nansas-Texas R 

Missouri Pacia 


Northern Pacific Terminal Company 2 Oregon 

Northwestez r ; 3 

Ogden Usion Railway and Depot Compaty 
Union Railway Compasy 


o Joint Interchange Bureau 
al Rallroad 
Si. Louis: isco Ratlway 


St. Lo 


tC, 


0 aod Arizona Eastern Railway 


Southern I 
Syposane, Portland and Seatiie Railwe 


Gy 


Texas-New Mexico Railway 
Weathe 


Toledo, Pesr 


Usion Pa 
Vabash Ti 


Yakima Valley Sraa 


Atlanta Joi 
Ling Railroad 
i Ohio Railway 


Georgia Ra 


Gul’, Mobiie and Obie 


minal Railroad of New 0 


zie: 


abs 
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cal Railway 


¢ Line Railroad 
iway 
and Potomac Railroad 


ea 


Line Railwa 2, 


APPEND Ix B 


y System: 
xz COMMITTED 


FOR THE UNION 


= AND 


5 


HE 
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INTEANATIONAL BattReuroos or Boweasaxes, Ison Surp Buzcoras, Brack 
* sytrtits, Foncess & Herpeas : ; 

C. ©. Bacwziz 

E. H. Worre 
+ Suess SET AL) NESEY INTZANATIONAL ASSOC: 


. Bu STE 
* INTERNATIONAL BaGTiEal00d OF EcectatoaL Woakce 
T. V. Ramscy 
J. T. Sooz 
Baorneawcos or Rateway Carwen o7 Asreaica 
A. J. Benniraror 
I, L. Bauney 
; EETIENES L Brorweatoon oF Fiaemen & O1ceas 
7 4 
Joux Cunaan 
Ecoxomic Apvison: 
BLL. Onvea 
W. Homen 
Jack Fare 
Lecar Counset 
Exsox, Lassens & Wor? 
AL 
Wittano K. Lassears 
Aanon WoLF? 


APPENDIX C 
] 


Notwithst ling the provisions of OIG eretafore made 
between this carrier and any 0 ot the 
(a) None } Pr) 
sual do mech : 
under 
sory officer, 


’ 
or by emy are emplo: ere. 


whera it is agr 
ing a mechanic 
carrier and the ( a tho crafts involved arivis m3 
at special arrang rmance of work at such po 
Motor vehic ruck) ) used for road service wil 
3 whose work is to be perfor 
In case of any vi tation of ¢ s rile, the employee or employees 
who wou a have pe fe such work if it had been performed 
out violation of Ne tle, shall be compensated on the same basi 
if they or he ee i per paisa the work. 
ts Excep sp @ special agreement as to speci 
cribed work m: each instance between the representative of the 


t 
ghey t 
h 


ment is reached 


CH. 


irman of ns orntt Involved all work, 
ST be 


sae ‘formance of any such work; 
ter] others Taal the trade in or repurchase of equip- 
the installation, repair, yabuilding or replace- 
yi component parts thereot; or 
aipment ox compar ent arts: thereof, the 
ation, operation, sez wiohig or repaimg of which is to be per- 
ed by tho eee or Peet 
n of this rule, the employee or employees 
ig it had been perform xed with- 
ensated on the same basis as 


nt of May, 1936, 
to employees who are displaced or 
s in the operations of 


ay 
$, discontis uances or consolidations of facili- 
tics or services, or portions thereof; 
(3) Conta ; i “work 
{ equipment or component parts thereof, 
stallation, operation, servicing or repairing of which 
i the 


machinery ; 
it or unit exchange; 
$ ox oper H cher than 
hose vesulting solely from dee in volume of tra 

L wnconupling of “tty steam and signal hose, 

AACS aud appitenanses on tr 3:or cuts of cars in 

ali be Carmen’s wor ‘ 
yules shall supersede any f provisions of exist- 


consistent therewith. 
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COUNTERPROPOSALS OF CARRIERS? 


« CLASSIFICATION OF Wo: 

All agreements, ru na regu Rua 
however established, 
helpers and app! 


the classificon tion of work o 
ployees represented by the Zollowing 


sts 
srhood of Bolles makers, Iron 


OR: 


Ship Bu ldevs, Blacker iths, Forgers & Helpors 
heet Metal Workers’ International Association 

International Brotherhood of Elecivieal Workers 

i bo merged into three classification of work rules. Thro first rulo 


iO sale 
‘ork of all meheanies, the second the worl: of all 
helnors, and tho third the work of all apprentices. Thereafter, any 
work covered by such a consolidated rule may be assigned to and per- 
formed by any employes of the class to which tho rule is applicable 
irrespective of cratt. 
al 


1 eee. eallaeny 
metal workers, th, boilemna 


2d as nearly as y 
ratio wh i 1 


ective date of theso r 


however 


ice of car ins 
spectors ar 


. quired to p 


R 2 rovided 
such work is in ation of ‘work rules a able 
to carmen, 


8. MoorrnizaTion : STO Ment Cir 


ER fray ANGING Conoirions 

(a) Elim , att tyres gus ns and 
practices, howev. ich in any way handicap or interfere 
With tho carricz’s » 


ansier wi 1 one facility o1 location to another facil. 


ly abandon any operation or to con 
s heretofore operated independ 
n whole or in part two or move carrisrs 


ta proposals submitted by the Baltimore and Oblo Ra 
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purchase equipment or components ¢ parts thereof, the 
eration, maintenance oF repairing of which 

d by other than employees of the carrier; 
involuntarily discontinus contracts where- 


azrier performs service for another carrier or for 


other party; es eee tee tae ete 
(7) logical changes; 
(S) Fusiail labor saving equipment a and machinery ; 
(9) 4 and repurchase equipment or exchange units; 
(10) M0 iT fective any other changes 22 work assignments or 


reduction of a change in me ethene or opera- 
oxth in paragraph (a) hereof nnot bo accom- 
is couki not be iy Bey bc @ without the 
or more fail is- 
Ronse to the afiected 
An parties fected by the 
notice period, a ia joint negor, 
ine or climination of ono 


sthin 


son reached withi 


e of the notice, any party m2 
d bindi se mination to an arbitra- 
ach organization in- 
ant tatty oS and a neutral 
Should the parties 
(10) days from 
parties, or any party, to 


boara const 


> 


p 
at tion pos 


A Siler 


ation n Boar 

tion board shall 
ho nen 
arbitration board 
reg sof the hear- 
d binding 
re Appear 


~ rendered 


s from the ¢ 


mination 
eliminati 


days aiter 
ASOT, 
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This provision will also apply in any and all othor instances where 


a carrier desires to consolidate, merge or eliminate ono oF 
seniority districts. : 
4. Cosrczsorny Remnexent 

‘All employees subiect to the provisions of ¥ 


---goventy. (70). -years. of oge or over mush retire from active se 


no later then ninety ($0) days subsequent to the eifoctive date oz 


morse 


ment who are 


ervice, 


this agreement. Thereafter the mandatory retirement age shall be 


progressively lowered until it is sixty-five (65) in accordance 
the following schedule: 

January 1, 1964—G9 years of ago 

January 1, 1965—68 years of age 

Tanwary 1, 1966—67 years of a 

January 1, 1067—66 years of Aye 

‘January 1 196S—G5 years of age 

Existing agreements which 

ago than herein set Zorth rez main in full force and effect. 


5. Sranvine Time 


(a) Eliminate all agr culations spretati 


and practices, however ¢s i i strict a C3 
in fixing 1g OF cha anging the starti n) i emp) 
or provide for uniform st 

(b) Tho starting time of aanivecnie at any Ume ¢ 
between 12 AM and 5:00 A.M., and the st 
employes or group po employees at & point or Ta 
restricted by reason of the i 
of employ Soh, or 


lex, and nia yb 


¢ be established bet 
ed between es 
anizations involved looking t 
responsive to op: Piional needs. 


6. Cuanox or Ansicits IV, Avcusr 21, 1954 Natronat -\creexe 


Eliminate Note to Ar tele ty sh 
between the Carrie 
eastern Ca 
represented by t he Employ a 
Cooperating Railway Labor Organi 
elimination of that part tor oll § Ou 


tations and practices, } 


with 


ovide for retirement at an’ earlier 


Ons 
¥ 
oyees 


xcept 
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ciple contained in Note 1 to Article IV of the August 21, 1954 


to any of the above proposats, an agreement, . 
n or practice, however established, exists 
which is more io srier, such agreement, rule, regula- 
tion, interpre ation or practice : 
in yelation to any of no agreement, © 

rule, regulation, terpretation or pract ses the 
trsitations or restrictions W jhich would be eliminate 
the fact that the subject matter is included in this unifo 
A is not to be construed as an admission that such limitation or re- 
striction exists on this C: Y 


web GOVERMENT F2:ATAS ereccebed 


APPENDIX D 


1. Provisions of Nediatics Agreement A-7030, dated 
September 25, 1964 wilt be emended pursuant to notice of March 25, 


1968, Appendix A. 


‘2. The Carricx will enter into an agreeacnt with the 


Organizations to govern application of Article IL of Mediation Agree- 


ment A-7030, as amended. Such agreement Will include, but not ne- 


cessarily be limited to, the following: 


(2) A definition of the tern "minor 
transaction" as that term is used in Article II, WS 8S 
ce 2, for which advence notice will be xe- 
quired. oe 
(b) A definition of “significantly greater 
cost" shall be agreed to between the Carrier and 


Organizations. 
. 


riisines =(e) KX requdrement that the Carrier shall. 


‘give ‘advance noticed to the Organizations of its in- _ 


tent to contract out work set forth in this Agree- 


ment. — 
(a) A list of the types of itenized data 
that the Carrier will. be required to furnish the 


Organizations pursuant to the work set forth in this 
agreement; also in cases where no advance notice is 


given. 


3. Before the Carriex can contract out vork not specifi- 


cally set forth in this agreement and/or in the classification of 


work of the individunl crafts, but which is currently being! per- 


formed by thei or work that has been or could be performed by then, 


and which is not the work of another craft, the Carrier and: the 
Organizations involved will negotiate an agreement covering 
transaction, and the work shall not be subcontracted until an agree- 


ment is reached. F Serer | 


4. When the Carrier contracts out work, unit exchanges or 


purchases new equipment ox component parts in violation of this agree- 


_ment, or fails to give advance notice in writing to the General Chair- 
man of the craft or crafts involved, which shall also be a violation 


aH K aa 
of this agreement, any claims filed as a result thereof shall be 


-allowed: in an amount of compensation not less than the amouht of hours 
of compensation the employee or employees would have received had they 


‘ pexformed the work, this compensation to be in addition’ to any other , 


compensation received by said employee or employees during the time 


’ the work was being subcontracted. 


APPENDIX E 


AeadLlf 6997 
& 
} a ntaey Priliater l el]p 
(CLE IL — SUBCONTRACTIN 5 v 

ARTICLE IL - SUBCONTRACTING | % he Wi nfleg 

! 3: 3° 7. 72777. 

| : § 

Section 1 74 | : 
(a) ‘That work set forth in ‘the classification of work rules of the 


agreement between System Federation No. 95 and the Chicago, burlington and 
Quincy eilroad Company and/or shown in general form in Appendix A of this . 
een, or work generally Seniors as work of the craft or cere 
parties to this agreement and/or work brought about by changes or moderni- 
zation in equipment or methods in operation shall not be contracted out un—- 
Yess and until the Carrier has met all of the conditions set forth in 


| 
Section 2 of Article II of this agreement. en 


(b) That unit exchange, puxchascs of 1 new as or parts, the 


— eee: 2 ae seme —— 


manufacturing, “repairing and/or rebuilding of which is work set forth in 


the classification of work rules of the agreement between System Federation 


No, 95 and the Chicago, Burlington and Quincy aoe Company and/or 
shown in general ‘forn in, Anpendix A of this agreenenty or work cence 


recognized as work of the craft or crafts parties to this agreenent endfor 


are brought about by BE or modernization in equipment or methods in 
operation shall be prohibited unless and until the Carrier has met all of 
the conditions set forth in Section 2 of Article II gs this agrecnent. 
(c) That the work set forth in the classification of work rules oe 
the agreement between System Federation No. 95 and the Chicago, Burlington 
and Quincy Railroad Company and/or shown in penerel form in Appendix A of 


this. peerecner se or work generally recognized as work of the craft or crafts 


parties to this agreement and/or work brought about by changes or methods 


in operation shall apply to leased BEES: to the same. extent that it 


applies to Carrier owned equipment. 


The introduction of new equipment, machines, tools and 
technological methods shall be included in this agrecment at time of 
introduction by this Carrier and is considered a part ofitche protective 
sections of the total agreement until reduced to writing and included 


herein. 


Section 2 - Advance notice, submission of datz, conference. 


(a) If the Carrier believes it to be necessary to subcontract work, 
unit exchange or to purchase new equipment or parts, the work of which 
ts work set forth in Section 1 of this agreement, shalt give the General 
Chairman of the craft or crafts involved notice of intent to contract out, . 
or unit exchange, along with its reasons therefor, together with supporting 
data, in writing. Sapeos ting data shall be unders stood to mean but not be 
limited to that contained in Appendix B of this agreement. 

(b) The General Chairman or his designated representative will notify 
thes Carrier within ten (10) days of the postmarked date of the notice of any 
desire to discuss the proposed action. Upon receipt of such notice the 
Carrier St give such representative of the Organon at least ten (10) 
days aarance notice of a conference to discuss the proposed action. If the 

parties are unable to reach an agreement at -such conference ‘the Catrier or 
che Organization nay proceed to process the dispute to a Coneeaton as 


— oe 


hereinafter provided. 


(c) The Carrier shall be required to maintain an apprenticeship 
program with a ratio of not less than one apprentice for each five mechanics 
in each respective craft. | 

"ay The Carrier shall be POE to re-call all pecs shop craft 
employes in order to perform the work outlined in this agreenent. 


(e) The Carrier shall be required to work, emoloyes on an overtime basis and/or 


establish second and third shifts in order to perform the work outlined 
in this agreement. 


(£) The Carrier shall be required to £311 vacancies created through 


: : 
attrition, and will expand their forces to perform the work in this 


agreement. 


: a) 
(g)* Carrier shall be required to expand their facilities and/or upgrade 


their equipment to perform the work covered by this agreement. 


APPENDIX A 

(a) The work listed for the purpose of this agreement is not Limited 
put shall include classification work rules, wrecking service, inspection, 
_repair, rebuilding and maintenance of all Carricr owned or leased railway 
rolling stock of whatever type, make, or model, and inspection, repair, re- 
building and maintenance of all parts thercto of whatever type, make or 
model. Railway rolling stock as referred to herein shall be understood to 
include but not be limited to, all locomotives, all passenger cars, sleeping 
cars, coaches, dining cars, baggage cars, suburban service cars, all types, 


of freight cars and ¢*o0ses, plus the building, rebuilding, maintenance, 


inspection and repai: all box cars, and any other cars chit has been or could 


oY 


be built in Carrier f-:ilitics. 
(b) Inspection, repair, rebuilding and maintenance of the following 
Carrier owned or leased equipment of whetever type, make or model. ' Automotive 
equipment, roadway, roadbuilding and earth mown equipment, track and track 
pbuilding equipment, hole digging and trenching equipment, cranes, hoists, tractors, 
trucks and derricks, welding nacre? battery chargers and EES power 
“plants, also inspection, repair, eae and maintenance oe al? parts thereto 
of whatever type, make or model. " Automotive equipment as referred to herein 
shall be ‘understood to mean, but not be limited to, automobiles, trucks, tractors 
and trailers including those used on public highways. Roadway, roadbuilding and 
earth moving equipment as referred to herein shall be understood to include, but 
not be limited to, tractors, trucks, shovels, draglines, bulldozers, renenines 
cable laying and hold digging machinery Track and track building equipment as 
referred to herein shall be- megerecoo’ to include; but not be limited to, 
track motor cars, gang motor cars and trailers, . track laying equipment, CEES 
equipment including electromatic tampers and any other ‘machinery or peatoment 


used to build, lay or maintain track. 


(c) “Coustruction, installa tion, inspection, testing, maintenance, 
rebuilding, replacement ,dismantling and repair of all Carrier owned or leased, 
telephone or telegraph pole lines, wires, cables, crossarms, pees anchors, 
guys and appurtenances thereto, All poles coucrstand structures, used for micro 
wave, radio, television and similar purposes. All lights, witing, conduit, 

J 
cables, ‘antennas, anchors, guys and braces attached to sane. Al telephone and 
- telegraph equipment, ‘public BEETS systens,~ public radio broadcast transmitters 
receivers and. apparatus, eelevioton transmitters, receivers and apparatus, 


Carrier transmitters, receivers, repeaters and, related equipnent, micro wave 
: 


transmitters, receivers, repeaters and related equipment, multiplexing equipment 


; F Nerd oh : 
used with Carrier or micro wave, train communication systens,, intratrain 


communication systems, automatic car identification systems, stationary and/or 
‘ - 


mobile radio transmitters, receivers and related equipment, facsimile transmitting 
and receiving equipment, tape recorders, beacon and aircraft warning lights, 


automatic train or engine control systems, automatic message ‘center equipment, 
electric scales and weighing machines, all other systems, equipment and devices 
go | 


used for comnunication or control purposes. : We es ton cl 


_ (a) Construction, installation, inspecting, testing, naintenance, 
rebuilding, replacement, dismantling and eps “of all carrier owned or leased 
power aaiie lines, towers, structures, wires, conduit, guys, anchors, fixtures, 


crossarms, braces and appurtenances attached thereto, flood Light towers and/or 
Wire 5 
poles, transformers, transformer banks, lightning arresters and eatoots: electric 


switch heaters and/or snow melters or snow blowers and electric controls on gas. 
switch heaters endfor snow melters and snow blowers, motors, )gencrators, motor 


genérators, rotary converters, ‘electric Sess. electric lighting fixtures, 


motors : ast: generators in buildings, yards and shops, fire alarm equipment, 


electric controls on heaters, boilers and other SSIES Sm shops, stations or 


bus ldings, work in power houses and substations, work on ‘primary circuits owned 


or leased by carrier, related devices and/or equipmant to include all wiring and 


conduit, cablics, batteries, generators and testing equipment’ used in connection 
with the ahove. 


(ce) ‘The construction, inspection, co maintenance, rebuilding, 
replacement, dismantling and repair of all carrier owned or leased pipe lines, 
pipe Soe clamps and brackets, and applying and removing of alj. insulation, 


jackets or protective covering to pipes, fittings, ducts, nanifolds,. boilers and 
steam separators, Zneluding connecting, disconnecting, removing and applying, 
clamping, layingrout, fabricating, fitting, bending, threading, cutting and ren 
pairing of pipes ised to convey air, water, “gas, oil, fuel, sand, steam, chemicals, 
liquids of all kinds, liquid refrigerant pipes which would also include substi- 
tute materials of the above material. 

All welding, fusing, brazing , metalizing, ponding, eneene and burning 
of metals and pipes with such as oxycetylene, Cleeectcs thernit, heliarc, or 
other processes used on such work, in or on arenes shops, buildings and 
yards including appurtenances in all departments where this work is performed 
and as applied to stationary boilers, pumps, fueling, water and sanding 
stations, facilities or installations; installing steam heat radiators and 
hump or classification yards, poiler water treating plants, water softeners, 
demineralizing plents, ates return lines, air tanks, air compressors and 
filter eaahore The Bowe to apply onset off the Carrier facilities 


all en [ids | Fo tre SAIN, —antenctir fees 


system wide, 


(£) Cleaning locomotive parts including oil filters, machinery, pumping 


oil from tank cars to storage tanks and locomotives, refining and reclaiming 
ee oil, loading and unloading sand, operating sand drying costae and all 
other work preparing and storing sand, opere ating turntable and transfer tables, 
washing, wiping and otherwise cleaning locomotives, supplying locomotives and/or” 
" cabooses with fuel, sand, oil, wa cere tools, flagging ecotpnent and train crew 
supplies. Assisting hostlers in the movement and switching of A wanrntagen ORG 
locomotive units in and out of service tracks, natant houses, shops and other 
facilitics for working, refueling, sanding, cab supplics ens necessary mainten- 
ance and repairs, operating locomotive units where no hostlers are assigned, 


“operate motor trucks, tractors, and cranes used in loading, unloading and 


delivering of material, or when used to pick up scrap and other. work jn coanec~ 


: 
tion with cleaning shops and yards, and al] cleaniag of freight cars, box cars, 


buildings, shop.grounds wud picking up 


NOTE: Nothing in any of the foregoing shall give any craft the right to 
perform the work of another craft, neither shall the carrier have any right 


s : 
to transfer work from one craft to another without the written consent of 


the General Chairman of the craft or crafts involved in each specific case. 


LE Cig j 


APPENDIX B 

Rensons thereof and supporting data shall be understood to include but 

not be limited.to: 

1. Copies of contractors bids broken down into man hours, 

labor charges, shop overhead, material costs and specific 
work performed. 
Blueprints - Drawings - sketches, specifications, manufactures 
description Model # & any other information which will properly 
describe or identify the job, equipment, parts, or units involved 
& Covered by this Agreement. 
Purchase Agreements containing warranties and guarantees return 
exchange options or rights, reciprocal agreements with Manufacture's, 
other Rail Carriers dealing with leasing of or exchange of Locomotives, 
Cars, Roadway Equipment, Communication's Equipment & Electrical 
Equipment between the C.B. & Q & any other Carrier or carriers - 
(or) Companics or Business. Copy of, and full explanation of any 


options under the warrantee or guarantee, NOTE: It is understood 


‘that no warrantee or guarantee shall exceed two years or 200,000 


miles whichever comes first. 


Copy of Carrier's purchase orders with specifications and cost of 


labor and materials. 
Specific data relative to guarantees as to job completion and placed 
in service on the Carrier. And actual date placed in service on the 
guarantee. . 
Copy of invoices received from the subcontractor relative to the 

3 ; 


transaction, broken down into man hours, material costs and specific 


work performed. 


mG no 


7. Machinery, tools, gauges & any other technical devices actually need 


to accomplish the manufacturing, pbuilding, repairing, refurnishing, 


modifying, improving of the article, object, part or unit involved 
| 


in said transaction or under question or dispute. 


NOTE: The disposing of property, buildings, machines, tools, or 


equipment, whole or in part of the furloughing of employes 


within the Craft or Class shall not be considered proper data 


or excuse for contracting out of work whole or in part. 


AFFIDAVIT OF I, C, ETHINGTON ON BEHALF OF PLAINTIFF 


DocxeT Item 11 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY 


Plaintiff, 


RAILWAY EMPLOYES' DEPARTMENT, 


| 
AFL-CIO, et al., 


) 
) 
) 
) 
) 
) 
v. ) Civil Action No. 630-69 
) eed 
) 
) 
) 
) 


Defendants. 
AFFIDAVIT OF I. C. ETHINGION 
ON BEHALF OF PLAINTIFF 

I. C. Ethington, being first duly sworn according to law, deposes 
and states as follows: 

1. I am Vice President Operating Department of Chicago, Burlington | 
& Quincy Railroad Company (hereinafter referred to as "Burlington" or "CB&Q"). 
My business address is 547 West Jackson Boulevard, Chicago, I1linois. I am 
responsible for the operation of the railroad, including jurisdiction over 
trains, stations and yards, and also the care, maintenance, repair, improve- — 
ment, and replacement or ecquisittoniot all railroad property Cece ming to 
the operation; and enforcing observance of proper rules and regulations for 
the safe operation of trains and engines. ' Among the departments reporting 
to me are the Mechanical, Engineering and Communications Departments, which 
are directly involved in this labor dispute. 

2. After graduating from Iowa State University in 1948 with a 
B.S. in Civil Engineering, I was employed by the CB&Q in the engineering 
department and transferred to the operating department as Trainmaster at 
Denver in 1952. Thereafter, after serving at various locations on the CB&Q 
as Tatneaecer I was promoted to Assistant Superintendent; Superintendent; 
Assistant to Vice President-Operation; General Superintendent of Transportation; 
General Manager; Assistant Vice President-Operations in 1962; and was elected 
to my present position effective December 1, 1965. I have completed trans- 


portation courses at Northwestern University and The Advanced Management Program 
| 


at Harvard University. I am a registered professional railroad engineer, a 


= 3S 
member of the American Railway Engineering Association, and serve on the 
General Committee of the Operating-Transportation Division of the Associa- 
tion of American Railroads. Statements in this affidavit are based on my 
personal knowledge of the facts, or on records maintained by the Burlington 
in the regular course of its business. 

3. The purpose of this affidavit is to explain some of the adverse 
effects on the Burlington's operations that would be caused by agreement to 


the shop unions’ current demands. At the outset, it should be noted that 


the Agreement of September 25, 1964 (Exhibit A to the complaint) already 


imposes broad and substantial restrictions on the railroads with respect to the 
contracting out or shopping out of work. Notwithstanding the restrictions 
imposed by the 1964 agreement, the shop unions now seek to impose additional 
restrictions on the Burlington's right to contract out work and to acquire new 

or rebuilt equipment needed foz the railroad's operations. The unions’ demands, 
including their latest proposal, would require the Burlington to agree to give 

the unions a veto over the contracting out of any work within the shop crafts’ 
classification of work rules, or the acquisition of equipment, the manufacture 

or construction of which is within the shop crafts' classification of work rules. 
Such a veto would transfer vital functions of management to the General Chairmen. 
These union officials would be vested with the absolute power to decide whether 
many items of work would be performed by members of their organizations or by 
outside concerns. Yet these union officials do not have responsibility for 
quality of the product, cost of performing the work, or the effect of the decision 
on the economic condition on the railroad company and its ability to serve the 
public. Moreover, the veto sought by the unions would extend to the acquisition 
of much equipment that is vitally needed for railroad operations, equipment that 
the Burlington is not prepared to manufacture. Thus the unions could require the 
railroad to duplicate extensive manufacturing operations which are already 
established and have no proper role in the railroad's business of transportation. 
Extremely large césts and excessive delays in the acquisition of equipment would 
be entailed, thus interfering with railroad operations, and service to the public. 


4. The above can be demonstrated by an examination of the shop crafts’ 


= 35 
classification of work rules. Thus, Rule 45 of the machinists’ rules provides 


that: 


CLASSIFICATION OF WORK 

Rute 45. Mechinists’ work shall consist of laying out, 
fitting, adjusting, shuping, boring, slotting, milling and 

inding of metals uscci in building, assembling, maintain- 
ing, dismantling and installing locomotives and engines 
(operated by steam or other er) pumps, erenes, hoists, 
elevators, pneumatic and hy i i 
scale building, shafting and other shop machinery, 
and other skilled drilling and reaming; tool and dic making, 
tool grinding and machine grinding, axle truing, axle 
wheel and tire turning and boring, engine inspecting; air 
equipment, lubricator and ee work; removing, re- 
placing, grinding, bolting and breaking of all joints on 
superheaters; cayaeeyens thermit and clectric welding 
on work generally recognized as machinists’ work; the 
operation of all machines used in such work, including 
drill presses and bolt threadcrs using a facing, boring or 
ae head or milling apparatus; and all other work 
generally recognized as machinists’ work, 


Under the unions! current demands, anything within the scope of the oe rule 
would be subject to the proposed prohibition against contracting out. Given the 
broad scope of the rule, the unions could claim that they neve a veto that 
extends not only to the contracting out of work which is ene done by the 
Burlington's machinists, and work which may have been done at x ‘time or another 
in the past, but also to the manufacture of all the metal parte used in loco- 
motives, and conceivably to the manufacture of the machinery and tools used in 


manufacturing such metal parts. 


5. Similarly, Rule 57 of the blacksmiths" rules provides: 


CLASSIFICATION OF WORK 

Rulo $7. Blacksmiths’ work shall consist of forging, 
welding, heating, shaping and bending of metal; tool 
dressing and tempering, sprin; making, tempering and 
repairing, potashing, case and ichloride hardening; flue 
welding under blacksmith foreman; operating furnace, 
bull-dozers, forging machines, drop-forging machines, 
bolt machines, and Bradley hammers; welding or buildin 
up of frogs, switch points, cross overs, puzzle switches ani 
low rail jomts when donc in Maintenance of Equipment 
shops, hammer-smith, drop-hammermen, trimmers, rolling 
mill operators; operating punches and shears doing shaping 
and forming in connection with blacksmiths’ work, Oxy- 
acetylene, thermit and electric welding on work generally 
recognized as blacksmiths’ work, and all other work gen- 
erally recognized as blacksmiths’ work. 


If the Burlington agreed to the unions’ current demands, the Blacksmiths might 
well contend that the railroad is required to manufacture all hand holds, sill 
steps, brake rigging, and other forgings for freight and passenger 

carer Rule 62 of the sheet metal workers’ rules and Rule 50 of the boilermakers' 
rules contain analagous' provisions. If the Burlington agreed to the shop 

unions’ current demands’, I would expect contentions from these crafts similar 

to those which I would expect from the Blacksmiths. 


6. Similarly,.Rule 75 of the carmen's rules provides: 


‘CLASSIFICATION OF WORK 


Rule 75. Carmcn’s work shall consist of building, 
maintaining, dismentling (cxcept all-wood freight train 
cars) painting, upholstcring and inspecting all passenger 
and freight cars, both wood and stecl, planing mill, cabinct 
and bench carpenter work, pattern and flask making and 
all other carpenter work in shops and yards, except work 
generally recognized os bridge and building department 
work; carmen’s work in building end repairing motor 
ears, lever cars, hand cars and station trucks; building, 
re 1g and removing and applying wooden locomotive 
cabs, pilots, pilot beams, running board, foot and kead- 
light boards; tender frames and trucks, pipe and inspection 
work in connection with air brake equipment on freight 
-cats, applying patented metal roofing; operating punches 
and shears, doing shaping and forming; work done with 
band forges and heating torches in connection with car- 
men’s work; painting, varnishing, surfacing, decorating, 
lettering, cutting of stencils and removing paint (not in- 
eluding use of sand blast machinc or removing vats); 


> all other work generally recognized as painter’s work under 
the supervision of the locomotive and car departments, 
except the application of blacking to fire and smoke boxes 

_ of locomotives in engine houses; joint cur inspectors, cor 
inspectors, safety appliance and train car repairs, ore 
acetylene, thermit and clectric welding on work generally 
recognized as carnen’s work ; and all other work gonerally 
recognized as carmen’s work. 


If the Burlington agreed to the shop unions' current demands, I would expect 


the Carmen to claim that they have a veto over the acquisition of any railroad 
cars by the Burlington and that they have the right to make such cars, a 
matter which I will discuss further below. 


7. Finally, Rule 70 of the electrical workers' rules provides: 


CLASSIFICATION OF WORK 

Rule 70. (a), Electricians’ work shall consist of 
maintaining, repairing, rebuilding, inspecting and install- 
ing the clectric wiring of all gencritors, switchboards, 
meters, motors end controly, rhicostats and controls, motor 
gencrators, electric headlights, and headlight generators, 
electric welding inachines, storage batterics, axle lighting 
equipment, and clectric lighti xtures; winding arma- 
turcs, ficlds, magnet coilz, rotors, ‘transformers and starting 
compensators; inside and outside wiring at shops, build- 
ings, yards aud on structures, and sl) conduit work in 
conncction therewith, including stcam and electric loco- 
motives, passenger trains, motor cars, clectric tractors and 
trucks. Operators of cloctric cranes of 40-toa capacity and 
over and’ aJl other work gencrally recognized as lectri- 
cians’ work, 3 

Men employed as gencrator attendants, motor 

attendants (not mc uding water service motors), and sub- 
station attendants, who start, stop, oil and keep their 
equipment clean and change and adjust brushes for tho 
proper running of their equipment, powcr switchb 
operators. 

(c) Electric crane operators of electric crancs of less 
than 40 tons capacity. . . 


If the Burlington acceded to the unions’ current demands, the unions might 
well contend, in view of the broad scope of the electrical workers! classi- 
fication of work rule, that electrical workers employed by the Burlington 
are entitled to install all the wiring for generators, meters, motors, 
rheostats, controls in new diesel locomotives and to install and wire the 
countless electric motors used all over the Burlington System. 

8. The extremely adverse effects on the Burlington's operations 
of the agreement currently demanded by the unions can be further {illustrated 
by several concrete examples, a number of which I shall describe in the 
remainder of this affidavit. In each example I will discuss the particular 
work involved and how the proposals of the organizations would apply to the 


Burlington's present operations. 


Construct. | 


Construction of Railroad Cars. 

9. As erated above, the unions’ demands include a provision that 
“work set forth in the classification of work rules" could not be contracted 
out without prior agreement. It has been reported to me that during the 


course of negotiations, the unions have made it plain that they want a voice 


. in the purchase of new railroad cars, and they would apply the agreement 


so as to prohibit the purchase of any new freight cars except with union 


approval. | 


10. During recent years, passenger cars have been purchased from 
outside menufacturers rather then being assembled by railroad employes. Of 
‘our present fleet of 642 passenger-train cars, only 36 were assembled in our 
shops by Burlington employes, all of which were baggage cars constructed over 
16 years ago. We are presently considering the acquisition of new double 
deck. passenger cars for our commuter service. The March 25, 1968 notice would 
subject future purchases of passenger ears to the Brotherhood's veto power. 

In view of our total lack of experience in the construction of modern 
passenger cars, use of veto power vested in the unions by the proposed agree- 
ment would virtually preclude us from adding cars to the passenger fleet. 

11. At Havelock, Nebraska, near Lincoln, Nebraska, we have a facility 
at which railroad employes have assembled several types of freight cars. 
However, it has never been our practice to construct all of our freight cars 
with Burlington employes. During the past year no freight cars have been 
built at Havelock, as the entire facility has been utilized for rebuilding 
and repairing freight cars, For many years, it has been our practice to 
purchase some freight cars from outside manufacturers as well as to assemble 
some with our employes, the quantity of each depending on the comparative costs, 
material availability, scheduling and other business dominated factors. We 
obtain competitive prices from several car builders as well as our own Havelock 
Shop. Because of attractive offers, during the past 12 months all new freight 
ears have been purchased from outside manufacturers rather than being constructed 


at our Havelock Shop. 


12. In our program of new freight cars, Havelock Shops were underbid 


in all instances. The following bids received illustrate how competitive 
pricing factors control the decision as to how new freight equipment is acquired. 


Quotations for 400 Open Top Quadruple Hopper Cars 


Bethlehem Steel Corporation $13,625.00 each 
Greenville Steel Car Company 13,655.00 each 
Magor Railcar Division 14,300.00 each 
CB&Q RR - Havelock Shops 14,408.00 each 
Berwick Forge & Fabricating Co. 15,340.00 each 
Pullman Standard Division 15,500.00 each 


Quotations for 305 Box Cars - 50'6" 70 ton Capacity, 


205 cars. w/1 50 aan oR 50 cars w/df2 
dividers dividers and equipment 
side fillers : 


———————— a 


Berwick Forge & Fabricating Co. $16,332.00 ea. $17,157.00 ea. $16,603.00 
CB&Q - Havelock Shop 17,095.00 ea. 17,834.00 ea. 16,960.00 
American Car & Foundry Div. 17,780.00 ea. 18,520.00 ea. 18,170.00 
Pullman Standard Div. 18,950.00 ea. 19,860.00 ea. 18,675.00 
Thrall Car Mfg. Co. 19,686.00 ea. 20,656.00 ea. 19,651.00 


It will be noted that the railroad's shops at Havelock were underbid $783 per 
car on the 400 hopper cars, or a total of $313,200.00. On the 305 box cars the 
lowest bidder was between $357 and $763 per car under the Havelock Shops, for 
a total of $208,115. The above bid prices were made after detailed specifications 
had been furnished to the manufacturers. | 

13. In addition to the savings reflected by the figures shown above, 
the manufacturers are making earlier delivery than would be possible if 
Burlington constructed these new freight cars. Havelock Shops is fully occupied 
at present with programs for the rebuilding of older cars. We estimate that the 
hopper cars would have been delivered 10 months later if constructed at Havelock. 


This would have meant a loss of $1,250,000 in gross revenues to the Burlington. 


The 305 box cars would have taken 6 months longer to construct at Havelock, at 
a 
14.- In short, the agreement sought by the shop crafts would cause 


an estimated loss of $1,130,600 in gross revenues. 


delay and excessive costs in the acquisition of new freight cars. Permission 
would have to be obtained see several General Chairmen before any orders 
could be placed, because more than one craft is usually involved. If any of 


them refused permission the new freight cars would have to be constructed at 


our own Havelock Shops, without regard to loss of revenues, costs of con- 


struction, capital expenditure required, etc. 
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15. Another reason for not constructing all freight cars is that there 
are meny new types of cars, built iu sind] quantities for particular commnodi- 
tics which require cither special patented devices or designs. For example, 
we recently purchased five hooded flat cars, designed by Evans Products Co. 
for the hauling of coiled sheet steel. This special equipment was purchased 
for the steel industry by other railroads, and it was necessary for us to 
secure ownership to avoid losing traffic. This design of car carries four 
large coils of stecl, facilitates loading and eliminates bracing and blocking. 

We were able to get a good price by placing our order for five cars at the 


ends of a larger production of the same car by the Evans Co. It would have 


been impractical to attempt a small order such as this at Havelock. 


16. It is reasonable to expect that our need for specialized 
freight cars will continue to increase in the future. The orders for highly 
specialized freight cars are usually small and the designs and components are 
not readily obtainable. Under the unions! current demands they could refuse 
permission to purchase specialized cars and thereby deprive the Burlington of 
its share of the relatively high revenue traffic that requires such cars, 

17. The building of new freight cars on this railroad is essentially 
a job of assembly. In other words, we purchase new underframe parts, side, 
tops, ends and trucks, put them together and paint the fully assembled cars. 
The demands of the wions in this case could be construed to require that 
Burlington take on the manufacture of these component parts, unless permission 


was given to purchase component parts. As stated above, Carmen's classification 


of Work Rule 75 nares “operating punches and shears, doing Beane and 
forming; work done with haud forges and heating torches ‘in connection with 
carmen's work." Blacksmiths’ classification of Work Rule 57 includes “forging, — 
welding, heating, shaping, and bending of metal." Boilermakers’ classification 
of Work Rule 50 includes “Duilding *** car tanks and drums." Under the 
unions' current demands, the union could clain that none of the ivens requiring 
work listed above could be purchased without the unions* cee 
Reconstruction of Freight Cars. 7 

18. Historically, the Burlington Havelock Shops have performed re- 
construction of freight cars, and are fully occupied at present in that line of 
work. For 1969 we programed 1, 560 freight cars for reconstruction. In 
addition, we will reconstruct approximately 1, 200 refrigerator | cars this year, 
repair 550 wrecked cars, and upgrade approximately 500 box cars ‘for ammunition 
or other high grade loading, and make heavy repairs to about 1, 900 other various 
type cars. 


19. We have had one instance where 800 Burlington freight cars 


were rebuilt by an outside concern in 1965. These cars were needed for grain 


loading and the Havelock Shops were working at full capacity al} that year. 
Notice was given the organizations that the subcontracting would eco and 
the reasons were also given, along with assurance that none of the employes 
at Havelock would be adversely affected. The carmen challenged this trans- 
action before Special Board of Adjustment No. 570, an arbitration tribunal 

vereated for the purpose of deciding disputes under the 1964 agreenent. The 
Board ruled that Burlington's action had not violated existing, _agreements. 

20. Agreement to the unions! current demands would preclude the 
Burlington from ever contracting out the reconstruction of, freight. cars. The 
fact that the adjustment board case referred to above was so bitterly contested 
indicates to me‘ that no permission to do so would be granted. : Outside firms 
ean offer attractive prices for such work, and the time elenent: is always an 
important economic factor to be considered. However, undér the ‘unions! demands 
these considerations would become irrelevant and the sole piereditive of whether 


freight car rebuilding would be contracted out would rest with the unions. 


Locomotive Component Parts 

21. The Burlington Railroad maintains a heavy repair shop for 
locomotives at West Burlington, Iowa. It also maintains running repair shops 
for locomotives at Lincoln, Nebraska, and Cicero, Illinois. Almost 90% of 
the Burlington's locomotives were manufactured by General Motors, Electro- 
Motive Division. This has justified keeping all of these shops reasonably 
well equipped to handle the majority of repairs to these locomotives. 

22. In recent years this railroad has acquired some of ene newer 
type General Electric locomotives. The number now comprises slightly over 
10% of our motive powcr. New equipment and tools would be required to 
accomplish repairs to the General Electric engines in an efficient and 
economical manner. It would cost Burlington a substantial sum 
to provide machinery to make repairs to General Electric locomotives.* 
This expenditure would not be justified in view of the limited number 


of General Electric locomotives to be maintained. 


23. One of the first disputes that arose under the Mediation 


Agreement of September 25, 1964, in regard to the repair of locomotive 
component parts, concerned the overhaul of traction motors for the General 
Electric locomotives. These traction motors differed from the Electro-Motive 
traction motors because of their design. Our employes had never worked 

on this type of traction motor. Neither did we have equipment at our West 
Burlington Shops to re-wind the armatures. Consequently, these traction 
motors were returned to the General Electric Company for the necessary 


overhaul. 
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24. Both the machinists and the electricians objected and progressed 


| 
the dispute to Special Board of Adjustment No. 570. The claims were denied in 


Awerds 59 and 60. However, the unions now seek to have all this work, and 


much more, subjected to a union veto so as to be able to prevent the Burlington 
from ever again subcontracting it. 

25. Another example BE the conditions these unions seek to place 
on the Burlington occurred on January of 1968. General Electric locomotive 
unit 108 experienced a badly damaged engine due to freezing. It was necessary 
to return the engine to General Electric for major repairs. The unions claimed 


that the repairs should have been made at our West Burlington Shop, regardless 


of our lack of equipment and tools needed to handle the repair. — 


26. Another example which demonstrates the effect of the unions' 


demands involves four of our newer-type Electro-Motive units. On December 16, 


. 1968 vandals in the town of Walnut, Illinois broke the lock and threw a 

switch in front of these locomotives causing derailment and severe damage. 
l 

This occurred when there was an extreme shortage of motive power to handle 


grain cars on our railroad. We had found it necessary to lease locomotives 


from the Union Pacific Railroad and to transfer passenger locomotives into 

freight service to handle this business. At the same time our heavy repair 
shop at West Burlington was working to capacity and was already behind with 
its shopping program for the year due to other locomotives that were in the 


shop for maintenance and repair. 


27. In order to get these four new type locomotives repaired and 
back in service as quickly as possible, I decided to send two locomotives 
to Electro-Motive and to repair the other two at our West Burlington Shops. 

his was justified under the 1964 agreement which permits such action when 
“the required time of completion of the work cannot be met with the skills, 


personnel, or equipment available on the property." The unions were notified 


of the necessity for sub-contracting work on two of the locomotives. The 


unions objected, and if they had the power of veto that they now seek, we 
would not have been “permitted” to have this essential work performed by 
Electro-Motive. 

28. Another example involved General Electric locomotive 144 in 
February of this year. This locomotive sustained damage when the counter- 
weight on the crankshaft broke and demaged the engine. The unit was 
moved dead in train to our West Burlington Shop where 2 replacement engine 
was installed by our forces. The damaged engine will be returned to General 
Electric because of our lack of machinery and tools to make the necessary 
repairs. Under the unions’ current demands the Burlington would be precluded 
from contracting out this work. 

29. In January of this year, generators on three General Electric 
locomotives on this property failed within a five-day period. In each case 
the units were moved to the Lineoln Diesel Shop. Our forces at that facility 
proceeded with all known methods to eliminate the electrical failure, including 
cleaning out the generators with dry alcohol, blowing them out with shop air, 


sealing them and forcing ary air through them, and running the generator under 


| 
power on load grids. None of these procedures were successful, so it was 


necessary to send the units to the West Burlington Shop where our forces 
removed the defective generators and instelled unit exchange generators ob- 
tained from the General Electric Company. The General Electric Company 
has advised that the generators removed from two of the units had to have 
the armatures completely re-wound. The generator from the third unit had 
a moisture ground, plus damage to the field coil insulation. Burlington 
efforts to correct the electrical failures on these generators were un- 
successful, making it necessary to exchange with General Electric. Our 
forces at West Burlington have never re-wound a General eet main 
generator armature of this type. The Mechanical Department estimates it 
would require at least 400 man-hours at West Burlington with senor equip- 
ment. This is a job that only one man at a time can work on for approxi- 
mately 80% of the time. The idle time for each locomotive undergoing 


such repairs would be wasteful. 


30. In the above example, the unions contended the work should 


have been performed on the property. To avoid excessive delay to the 


locomotives it would have been necessary to have a stock of generators 

on hand at West Burlington Shop. Main generators cost approximately 
$29,000 each and it is uneconomical to have such a capital investment for 
about 10% of the motive power on this railroad. Had the present union 
demands been in effect, unit exchanges would have been vetoed. Without 
spare gencrators in stock, the idle time for two of the diesel locomotives 
in that case would have been about nine weeks while the Sepa were being 


made on the property. In addition to the investment represented by each 


locomotive standing idle, we would be subjected to considerable loss of 


freight revenue due to not having the powcr available to handle, the business. 


31. Another case involved twenty air compressor cylinders that were 
removed from diesel locomotives on this railroad and were to be scrapped. 
These cylinders could no longer be reclaimed by Burlington forces, or continued 
in service, because they were beyond the tolerances specified for our 
reclamation. They had been set aside for scrap value only. However, we 
learned that Triengle Engine Rebuilders, Inc. of Chicago, had developed a new 
process of reclaiming cylinders by re-sleeving them back to stendard size. It 
was decided to have the twenty scrap cylinders sent to that concern to try out 
this experimental process. This was outside the classification of work rule for 
the machinists on this railroad as we understand those rules, because no such 
work had ever been performed by the railroad or eny other concern to our 
Jmowledge on air compressor cylinders. Regardless of this fact, the union was 
apprised of our intentions as a matter of information. The General Chairman of 
the Machinists’ Union protested to our labor relations department. However, 
this was work that had never before been attempted by the shop craft employes 
and which, therefore, could not be taken away from them. It will be some time 
before it can be determined whether this experimental process is satisfactory 
or practical from a cost standpoint. 

32. The above are examples of our past experience with the Shop 
Craft Unions under the present restrictive provisions of the Mediation Agree- 


ment of September 25, 1964. Under that agreement, however, the Burlington 


has some criteria by which to determine whether it is permissible to have 
others perform certain locomotive repairs when circumstances justify or 

require contracting out. Under the unions’ present demands, contracting 

out such items would be permissible only when the Burlington is able to 

obtain the General Chairmen's consent. For reasons mentioned above, Burlington 
management must retain the right to make decisions with respect to purchase 


and repair. 


Electric Motors 

33. Under the unions' current demands, the Burlington would be 
precluded from contracting out the repair of any electric motor except with 
union consent. For many years, however, the Burlington has used outside 
contractors to repair electric motorg. It is not feasible to have a spare re- 
placement motor in stock for all electric motors in use on the railroad. That 
is what would be necessary +o comply with the present demands to have all 
motors sent to our ow shop for repairs, if we were to avoid shutting down the 
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equipment run by these motors while the motors are being repaired. A con- 
siderable loss of time would accrue in sending an electric motor in from an 


outlying point several hundred miles for repairs and return. 


34-35. For example, the electric motor on the heating plant at 


Daytons Bluff, Minnesota, failed this winter and it was necessary to utilize 
the heating boiler on a diesel locomotive to provide heat until this electric 
motor could be sent to a local electric shop for repairs and be returned. 

To have sent the motor +o our own electric shop at Aurora, Tilinois could not 
be justified under these circumstances, in which it was necessary to use & 


locomotive as @& substitute heating plant. 


36. Another case involved the electric motor for the water pump 
at our Montgomery, Illinois, stockyards. when that motor failed, it was 
imperutive to provide water for the stock being handled at that facility. 

A fire hose was connected to a nearly chiy hydrant so vhat water could be 
provided while a local electric shop promptly repaired the motor. Our own 
electric shop forces were fully occupied on other importent work. 

37. Electric motors are utilized in this industry to a great 
extent and range from the traction motors in each diesel locomotive to 
large motors operating elevators, turntables, drop-pit tables, hoists, etc. 
down to those used in air conditioners, electric fans and smaller. It is 


virtually impossible to keep inventory of all parts for these various motors 


for our own electric shop, but the major electrical contractors are able to do 


so because that is their primary business. 

38. The Burlington is in the transportation business and not the electric 
motor repair business. To set up an electric shop large enough to handle 
all of our electric motor work, and to have an inventory of parts of sufficient 
size to insure no delay to repairs being completed, would require a sizeable 
capital expenditure. Even with this expenditure we would be unable to mect 
our frequent needs to get electric motors repaired in the most expeditious 
manner possible and back into service. The down time of an electric motor 
being shipped in to a centralized repair point and then being returned can 
often be more costly than the repairs to the motor itself. The two examples 


cited above are evidence of this fact. 


Miscellancous Manufacturing 

39. Although the purchase of manufactured items has never been 
considered "subcontracting", under the unions' current demands the purchase 
of much manufactured equipment would be subject cone union veto. In the 
past it has been necessary for railroads to engage in the manufacture of 
a variety of miscellancous items. However, such miscellaneous manufacturing 
has gradually been discontinued, 

40. An example of this on the Burlington involved the Aurora 
Brass Foundry. This facility was built over a hundred years ago, and until 
1966 this foundry was used to manufacture locomotive traction notor support 
bearings, car journal brass and miscellancous brass hardware items. At 


that time we employed seven members of the molders' craft, represented by 


the Sheet Metal Workers’ union, and I understand there were only three 


railroads in the United States still manufacturing journal brass.) 

41. After a study indicated that a considerable mone: could 
be effected, the Aurora Brass Foundry was discontinued and Burlington 
purchased the items formerly manufactured. The Sheet Metal Workers! 
and Machinists' organizations challenged the discontinuance of the Aurora 
Brass Foundry before Special Board of Adjustment 570. However, the Board 
rejected the unions’ contentions. 

42. The foundry had been abandoned and the building demolished, 


but the former molders were protected; i.e., they were given other employment 


in an adjacent Burlington shop with guaranteed earnings. 


43. Under the unions! current demands, they could require Burlington 


to reconstruct a brass foundry and go back into the business of TESS journal 


brasses and other brass items. To do so would require a capital. investment 


of $800,000, and even with such a capital investment we still would not be 
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able to produce brass items at a competitive cost. 


44. In the past we have also manufactured a number of items, such 
as forgings for freight cars, tools, step boxes for getting on and off 
passenger trains, pipe nipples, train connectors, coach keys, and flagman 
cases. This type of miscellaneous manufacturing has been discontinued because 
it is more economical to purchase the products on the open market. 

45. The unions’ inclusion of purchasing new equipment as a form 
of subcontracting (when it actually is not) would require the Burlington to 
re-enter the manufacturing business and to obtain expensive tools for this 
purpose. A modern manufacturing shop would involve a capital outlay of 
$2,000,000, and even with such an investment? we estimate that our manufacturing 
costs could not be competitive because of lack of volume. Moreover, the 
quality of the products we would manufacture could not uniformly hold to 
the same high standards of the companies in that particular line of business. 
Warranty Items 

46. Nearly all equipment purchased by the railroad or acquired in 
unit exchanges, including locomotives and work equipment, and much equip- 
ment that the railroad has overheuled, is acquired or returned to us with a 
warranty. Obviously the railroad should take advantage of these warranties. 
Since the unions’ current demands would apply to any work that has ever been 
done, or that could be done by the six shop crafts, without any exceptions 
for work performed under warranties, acceding to these demands would place 


Burlington in the position of being the only railroad that could not take 


advantage of warranty protection on equipment. This would be an 


economic waste. 


Communicetions Equipment 


47. Following a study that was conpleted in June of 1966, we 


made a decision to install a microwave communication system on the Burlington. 
A notice was served upon the Electricians' Union in accordance with the 1964 
Mediation Agreement. That notice provided information with eetecn to the 
contract to cover the engineering, furnishing and installation of the complete 
microwave system including towers, buildings, microwave equipnent, 

antennas, waveguides, multiplex and other related equipment in the territory 
between Chicago and Galesburg, Illinois. 

48. Due to the magnitude of the installation and the sophisticated 
equipment involved, which neither the supervision nor the employes were 
familiar with, and the need to complete the work promptly to keep up with 
the installation of computers in an overall communications modernization 
program, it was necessary to contract out the job. This contracting out was 
permissible under the 1964 Mediation Agreement eriteria as follows: (1) 
Mmanagerial skills are not available on the property," (2) "skilled manpower 
is not available on the property from active or furloughed employees," (3) 
tessential equipment is not available on the property," and (4) "the required 
time of completion of the work cannot be met with skills, personnel or 
equipment available on the property." . 

49. On July 1, 1968, the General Chairman filed a claim in behalf 
of Communications Department employes for the maintenance and repair of 
microwave towers and associated equipment. The unions wanted their members 
to do the painting, tightening of bolts, tensioning of guy wires and 


replacing of "gishes" and wave guides on the steel towers. |Burlington is 


not equipped to erect and paint steel towers of this height, and.these items 


of work on the towers themselves were not considered to have been included 
in the maintenance of the microwave apparatus. The maintenance of the 
towers and attached equipment was 2 part of the contract with the contractor. 
50. Under the unions' current demands, Burlington could 
be required to assign all such work to its om employes. If the agreement 
demands had been in effect in 1965 it is very likely that the microwave 
installation on this property would not have been made. To undertake the 
original installations it would have been necessary to school both super- 
vision and employes on the technical aspects of this modern communication 
system and increase the forces considerably. After the installation work 
was finished and only the maintenance remained to be performed, we would 
have no further use for the skills and no further use for the extra employes. 


To operate in this manner would be wholly unreasonable. 


Work Equipment 

51. The Burlington owns about 1, 600 work equipment machines, 
most of which are powered by internal combustion engines. This equipment 
includes cranes, shovels, draglines, bulldozers and other machinery used 
for the maintenance of the railroad, The Burlington hed e facili ty at 
Havelock where much of this equipment was overhauled in winter months when 
certain roadway maintenance is not practical. There wes a Ros HE about 
60 shop craft employes engaged in this work. Running repairs vo the 
machines out in the field have always been accomplished by operators or 
supervisors who are not represented by the shop eraft unions. 

52. In recent years outside contractors have been pidding to 
perform this overhaul work. They offer attractive prices and more rapid 
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return of the equipment compared to accomplishing the overhaul with our 


own forces. Because of the savings, outside contractors are now doing 


this work. In 1968 the resultant savings amounted to approximately $165,000. 


53. This subcontracting was also contested by the unions, even 
though job protection was afforded. The arbitration board ruled in our 
‘favor, that on cost basis, this was a justifiable subcontracting of work. 

54. In the unions’ current demands they have adamantly insisted 
that 100 per cent of this wee be performed by their members. Acceding 
to this demand would ee a new shop to perform the overhaul work in 
an efficient manner. We have estimated the cost of a new facility at 
$1,100,000. Equipment would also have to be purchased at an additional 
cost of $300,000. Performing this work on this basis would inerease 
operating expenses by approximately $100,000 per year. 

55. One of our difficulties in making repairs to work equipment 
with shop forces was the large amount of "down time". This includes the 
time required to load a machine needing repairs on a flat mit ship it to 
Havelock, and unload it there for repairs or overhaul. There are numerous 


outside contractors strategically located on the railroad who can make 
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repairs in a emapenoerar period of time. For example, a bulldozer had a 
broken transmission housing at Herrin, Illinois, on January 10, 1969, and 

it could not be moved under its own powcr. A local contractor made repairs 
and placed this machine back in service January 16, 1969. On January 6, 1969 
a track mounted clamshell at Kansas City required a complete engine overhaul. 
To move it to Lincoln would mean running a train at reduced speed. A local 
contractor performed the needed work and it was back in service January 15, 


1969. 


56-57 Also included in the work equipment category are a number of 
specialized machines with complicated devices. These are extremely modern 
pieces of equipment, such as electromatic tie tampers and liners, which are 
operated by one man and automatically raise, level, and line track and tamp 
the ties. These machines use infra-red lights for controlling the amount 
of surfacing and lining track. The light rays which are received from 
travelling dollies operated 100 feet ahead, feed an input to a computer 
which controls the machine itself. The unions! demands would require these 
complicated devices to pe repaired by shop craft employes who are not 
trained to perform the work. At present these repairs are not attempted by 
the Burlington, but instead are peing performed by representatives of the 


manufacturers. 


Automobiles and Trucks 

58, This railroad presently owns 164 automobiles and 529 trucks 
assigned at eigntecn major terminals and at wayside and off~line points. 

This includes 85 hi-rail vehicles used by superintendents and other officers 
of the Company, which as the name implies, may be operated on either the 
highways or the rails. In this fleet of automobiles and trucks ae 16 
vehicles assigned to the Traffic Deparinent at off-line points throughout 
the United States. 

59. For some time we have maintained a small motor car shop at 
Avrora, Illinois, for repairing small track motor cars, platform vehicles, 
fork lifts and similar equipment. In addition, this shop was utilized as 
time would permit, for handling minor repairs to automobiles and trucks 
assigned in the Aurora area. When the first hi-rail cars were aeveloped, 
the Burlington manufactured the rail wheels and mechanism for installation 
on a standard automobile. For the last several years, the Burlington has 
purchased pi-rail assemblies offered by outside manufacturers because of cost. 
If the unions! current demands were in effect, we might be required to resume 
manufacture of these hi-rail devices. 

60. We have made an exhaustive study to determine how mach it aoa 
cost to comply with the unions' present demands to have all automotive 
maintenance work performed on the property with our forces, rather than in local 
garages and service stations. It was found that to be at all realistic about 
sending automobiles any distance for repairs, Burlington would require two 
major shops - one at Aurora, Illinois and another at Lincoln, Nebraske. In 
addition, properly equipped trucks for minor repairs would be operated out of 


Hannibal, Missouri, Alliance and McCook, Nebraska. The initial capital 


expenditure to set up and equip these facilities would be $540,000. 
| 


That is only the initiel investment, and it is estimated 

that the annual cost to the CBEQ of using these facilities to maintain our 
own automotive equipment would be $383,238. This would be an increased cost 
to the Burlington of more than $211,000 per year in addition to the initial 
investment. 

61. There is nothing in the above figures that would account for 
the additional out-of-service time involved when a vehicle is sent in for 
major repairs to cither Aurora or Lincoln, nor the time lapse for a truck 
to reach the location of the vehicle to make only minor repairs. 

62. The above figures demonstrate that such a procedure is 
impractical and unjustified. The system-wide practice on this property for 
years has been to have automotive equipment repaired by local concerns. The 
unions’ present demands apparently are designed to change that, and to obtain 
such work for the employes they represent, regardless of the costs to 
Burlington. 

63. In 1956-57 the Burlington constructed the Cicero classification 
yard near Chicago at a cost of approximately $7,000,000, part of which was 
contracted. The magnitude of that project and the necessity for the contractor 
to have full control of the continuity of work to be performed, was unquestioned 
by the labor unions on the property, including the Sheet Metal Workers 
International Association which represents our System Steamfitters. This 


group of employes has always been maintained primarily for maintenance and 


minor installations, and at the time the Cicero yard was being constructed, 


consisted of only 10 employes. 
64. On October 18, 1968, a claim was filed in behalf of System 
seamfitters because similar work was contracted in connection with the 
construction of a classification yard at Kansas City, Missouri. The only 


a@ifference between the Kansas City instellation and the installation 


at the Cicero yard several years before was that in 1968 the 1964 Mediation 
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Agreement was in effect. In October, 1968, we had a total of "i men in the 
System Steamfitter gang. The Burlington furnished the union considerable 
data concerning this project, as well as blueprints, and the Burlington 
apparently persuaded the union they coulé not support a claim fe the pipe 
work under eriteria specified in the 1964 agreement. Should the demands 
these unions are now making actually become an agreement, the Burlington 
might well be precluded from constructing additional modern yards of this 
type. We could not reasonably expect a large contractor to undertake 
such a project with the understanding that all progress would have to 
depend on the ability of railroad forces to accomplish such sok as pipe 
work on schedule. | 
CITY OF WASHINGTON 


) 
) ss: 
DISTRICT OF COLUMBIA) 


I. © Ethington 


Subseribed and sworn to before me 
this day of , 1969. 


Notary Public 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY 
RAILROAD COMPANY , 


Plaintiff, 
Vv. Civil Action No. 630-69 


RAILWAY EMPLOYES' DEPARTMENT, 
AFL-CIO, et al., 


Defendants. 


AFFIDAVIT OF A.E. EGBERS 
__ON BEHALF OF PLAINTIFF _ 

A, E. Egbers, being of full age and being first duly sworn 
according to law, deposes and states as follows: 

1. I am Assistant to the President of the pleintite, Chicago, 
Burlington & Quincy Railroad Company (hereinafter "purlington") and 
am in charge of the Burlington's Labor Relations and Eaploymet Depart- 
ments. My offices are at 547 West Jackson Boulevard, Chicago, ‘Illinois. 
i have held my present position since December 1, 1965, but I have been 
employed by the Burlington for 27 years and have been in the Labor 
Relations Department of the Burlington since 1949. 

2. As head of the Labor Relations Department of the 
Burlington, my responsibilities include overall supervision of its labor- 
management relations, anc, with my labor relations staff officers, I 
negotiate and administer collective bargaining agreements between 
Burlington and the representatives of its employees, including the 
approximately 2800 shop employees represented by the defendants in this 
action. In my official capacity, I have supervised the Burlington’ s 
conduct of the dispute arising out of the defendants' March 25, 1968 
demands that are attached as Exhibit B +o the complaint in this action, 
‘and I have participated personally in most of the mediation and post- 
mediation sessions with the defendants. | 


3, The purpose of this affidavit is to set forth certain facts 


relating to the dispute alleged in the complaint in this action, supplementing 


those allegations and the statements in the Affidavit of B.G. Upton filed 


in this action. 

4. The negotiations and subsequent handling of this 
dispute from the date of service of the defendants' March 25, 1968 
demands through March 12, 1969, are described in paragraphs 12 through 
27 of the above-mentioned affidavit of Mr. Upton, who is one of the 
labor relations officers on my staff. I have read those paragraphs, 
and they accurately state the developments in the progression of the 
dispute, according to my personal knowledge and, in the case of those 
meetings that I did not attend, according to the reports made to me in 
the course of their duties by staff officers Upton, E.J. Conlin, and J.D. 
Dawson. In this affidavit, I do not propose to burden the record by 
repeating the matters stated by Mr. Upton. Rather, I propose only to 
discuss in more detail than did Mr. Upton the proposals made by the 
Burlington on January 20, 1969 (see Upton affidavit, para. 24) and on 
March 7, 1969 (see Upton affidavit, para. 26) in the hope of resolving 
this dispute, and, in addition, to supplement Mr, Upton's statements on 
the matter of national handling. 

5. From the date that Burlington received the demands contained 
in the defendants' March 25 notice until the present, I have maintained 
to the defendants the position that Burlington is not required under the 
Railway Labor Act to bargain over those demands, During that same 
period, however, I have also maintained that we were willing to meet 
with the defendants and to make every effort to resolve the dispute. 

Mr. Upton has discussed the many proposals that we made to the defendants 
in an attempt to meet the objections that they raised to the existing 
national agreement of September 25, 1964, that governs both employee 
protection against the adverse effects of changes in operations of carriers 
(Article I) and the issue of contracting out work (Article II). Of 


those Burlington proposals, the most far-reaching in terms of increased 
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protection to employees and correspondingly increased restrictions upon 

’ Burlinglon are our proposals of January 20 and March 7. Those two 

proposals, which I discuss below, sought to approach the problem first 

from the approach of increasing the restrictions upon Burlington's contracting 

out work--the January 20 propos sal--and, second from the approach ofl removing 

any significant pos ssibility of loss of employment for existing | 

employees as a result of contracting out work or, for that matter, | as a result 

of other factors including declines in purlington's pusiness--the March 7 proposal. 
6. A copy of the Burlington proposal of January 20 is attached 

to this affidavit as Appendix A. We had made previous proposals to the 


defendants to clarify parts of Article II of the 1964 agreement, put the 


January 20 proposal would have replaced Article II--the contracting out 


provisions of the 1964 agreement--in its entirety. The substantial 

changes in the character of the subcontracting provisions of the 1964 

agreement that we suggested in our proposal may be seen by comparing the 

two, but I will note them briefly. First, our January 20 proposal applied 

+o work within the classification of CEES rules “or work generally recognized 

as work of the crafts parties thereto as “referred to therein. . + -" 

The quoted language is not contained in the 1964 agreement put is 

included in the def endants' March 25 notices. Second, our January 20 

proposal eliminated one of the five criteria in the 1964 ae: under 

which subcontracting would be permitted--the unavailability of 

managerial skills on the property--and also narrowed and defined more 

precisely other criteria. For example, the 1964 agreement permitted 
subcontracting if the work "cannot be performed by the carrier except at 

a a significantly FORE cost..." The January 20 proposal would permit 

subcontracting if "the cost _of performing the work on the property would 

greatly exceed the cost" of subcontracting, and it also provided a formula 


for determining precisely when the cost of not subcontracting would 


greatly exceed the cost of subcontracting. Third, as was the case with 


the cost factor, other standards based upon which subcontracting would 
be permitted were defined in the proposal in order to permit the defendants 
to examine each proposed subcontracting transaction in light of clearly- 
defined standards. One of the principal objections of the defendants to the 
criteria in the 1964 agreement a that their imprecision enabled carriers 
to enlarge upon them in proceedings before the Special Bard, and the pur- 
pose of the definitions in our January 20 proposal was to meet that objection. 
Fourth, the defendants had complained that they aid not receive sufficient 
data from Burlington in order to evaluate the propriety of certain 
transactions from their standpoint. Our January 20 proposal (Section 3) 
listed in detail the data that Burlington would be required to provide, 
and that data was precisely what the defendants had told us, in the 
mediation session of November 18, that they would require for each 
transaction, Fifth, as to the criterion in the 1964 agreement under 
which subcontracting would be permitted if skilled manpower was 
unavailable from active or furloughed employees, our January 20 proposal 
included a separate proposal, also attached as Appendix A to this affidavit, 
which was designed "to facilitate the utilization of furloughed shop 
craft employees throughout the [Burlington] system," and we proposed that 
our right to subcontract because of lack of skilled manpower would apply 
only where that skilled manpower could not be provided from the 
employees on the property or by transferring furloughed employees from 
other locations. There were other provisions in the January 20 proposal differing 
from those in the 1964 agreement, but the short of it is that we proposed 
to accept substantial restrictions upon our rights under the 1964 agreement. 
It should be noted, of course, that the 1964 agreement, itself, places 
restrictions upon the Burlington that we seek, in our counterproposals 
(Exhibit C to the complaint), to remove. 

7, Our January 20 proposal, despite its major Goneessions to 
the defendants, was unacceptable to them in that it did not meet their 
demands for an absolute veto power over any subcontracting 


and the purchase of new equipment including railroad cars. Ultimately, 


then, in our March 7 proposal, we tried to provide a plan for employee 
protection that would remove the problem that defendants ion Seas 
stated to be the basis for their opposition to pabecntrsc tae 

the loss of employment or "erosion" of their crafts. That Merch 

7 proposal is attached as epencs: B to this affidavit. Under the 
proposal., the protective provisions of Article I of the 1964 agreenent 
would be cancelled and replaced by the much broader protections provided 
in the proposal. In turn, the protection provided in certain parts of 

the proposal would be superseded, upon the consummation of our merger with 
the Great Northern and Northern Pacific, by the still proader protection 
granted in the merger protective agreement for the pamtcneae! Finally, the 
protection of the proposal would apply not only to the existing employees 
on the date of the acceptance of the proposal but also to the furloughed 
employees at our Aurora Shops, approximately 70 men, who would pe recalled 
to employment. 

8, Basically, the March 7 proposal makes all existing shop 
employees and the furloughed employees at Aurora Shops “protected 
employees" who cannot be deprived of employment except in case of 
"resignation, death, retirement, dismissal for cause, or failure to retain 


or obtain a position available" in exercise of seniority rights. The 


proposal protects not only men but positions, in that it does not permit 


reductions of positions in any shop craft at a rate in excess of five 
percent per year. Burlington has an annual attrition rate of about fifteen 
percent per year--in other words, every year about fifteen percent of the 
positions are vacated through death, retirement, resignations, etc., so 
that, under our proposal we would be required to recall furloughed employees 
* or hire new men to fill positions in excess of the five per cent level. 

In light of our March 7 proposal, then, the extent of any adverse effect 
upon an existing shop employee as a result of contracting out, or 


technological changes, or even declines in Burlington's business, would be 


that he might be required, in order to maintain his protective rights, 
to move to another location. And, if that location was more than 30 
normal route miles from his former location, he would be entitled to the 


benefits of Sections 10 end 11 of the Washington Job Protection Agreement 


(See Article I, sections 9 and 10, of the 1964 agreement), so that his 


moving expenses would be paid and he would be protected against loss from 
the sale of his home. 

9. The March 7 Burlington proposal also dealt with one of the 
principal sources of complaint by the defendants under the application 
of the contracting out provisions of the 1964 agreement--the matter of 
repairing General Electric Locomotives. Until recently, almost all 
of Burlington's locomotives were made by the Electromotive Division of 
General Motors (EMD), but in 1964, 1965 and 1966 we acquired 34 locomotives 
made by the General Electric Company, The defendants challenged 
Burlington's right to have the traction motors of these GE locomotives sent 
out to GE for repairs, but Special Board 570, in Award No. 59, dated 
October 24, 1967, held that it was doubtful that such repairs came within the 
defendants! classification of work rules and that, in any event, 
the essential equipment for making the repairs on the property was 
unavailable. In Article II of our March 7 proposal , Burlington proposed 
to agree that repairs on GE traction motors and certain other parts, outside 
of the warranty period, would be regarded as within the classification of 
work rules and that Burlington would, within a one-year period 
acquire the necessary ‘equipment to perform on GE locomotives the repair 
work currently being performed on EMD locomotives. 

10. Our March 7 proposal met with no more interest from the 
defendants than our January 20 proposal. The defendants! immediate 
response was their March 8 proposal, quoted at paragraph 26 of 
Mr. Upton's affidavit, which maintained their consistent position through- 
out this dispute--no subcontracting and a veto on the 


purchase of new equipment. In short, no matter what concessions we 


were willing to make--even when we proposed to remove the threat to 
employment that ostensibly has been the reason for their opposition to 


subcontracting--defendants simply would not budge from their insistence 


that they, not management, should determine the method of acquisition and 


repair of Burlington's equipment. 

ll. Mr. Upton's affidavit, at paragraphs 9a, and ., 
discusses the long-recognized custom and practice of "national handling" 
of various disputes in the railroad industry. In my experience, many 
of the agreements applicable +o the Burlington and dealing both with 
rules and wages have been arrived at through national nendling. Indeed, 
the 1964 agreement which governs the issues in dispute here was arrived 
at through national handling, and the 1936 Washington Job Protection Agree- 
ment, the protections of which were extended in the 1964 agreement to 
include the adverse effects of subcontracting, was also arrived at 
through national handling. Furthermore, the classification of work rules, 
which the defendants contend to govern Burlington's right to 
subcontract any work, were also arrived at on a national basis. The 
position of these defendants as to the importance of national handling of 
wage and rules disputes is illustrated by an excerpt fron their presenta— 
tion to the United States Railroad Labor Board in 1921 when they urged 
continuation of the national agreement of 1919 that, among other things, 
contained the classification of work rules for the respective crafts. 
At that time, they took the position that they were entitled) to 
"recognition of the right to negotiate uniform conditions of employment 
on all roads... ." (Appendix C, p. 5) They sought and received that 
right in reaching the uniform agreement--the 1964 agreement——that now 
governs the issue of subcontracting, yet they now seek to wipe out that 
agreement only on the Burlington and substitute a veto over any subcontracting 


by Burlington. 


12. In effect,'the dispute arising out of the defendants! 
March 25, 1968 demands is'merely a continuation of the dispute that 
began with the demands served nationally by defendants in 1962, Those 
demands (see Upton affidavit, Appendix B, pp. 23-24) are virtually identical 
to the March 25 demands served upon the Burlington. One significant 7 
addition is that they are now also demanding a veto on the acquisition of 
new equipment. Of course, defendants in the proceedings before Emergency 
Board 160 contended that they were not really seeking anything so far- 


reaching as the demands indicated on their face, and Emergency Board 160 


recommended restrictions upon subcontracting that met the more limited 


demands stated by defendants before that Board. (See Upton 

affidavit, para. 8-9) But they now have returned with the same demands, 
made, according to my information and belief, only upon the Burlington and 
one other citen the Missouri Pacific. In my judgment, and based upon 

my experience, the defendants' purpose is clear. They recognized in the 
proceeding in Emergency Board 160 that they could not force the earriers 
nationally to accede to their unreasonable demands for a veto power over 
subcontracting, so they now seek to isolate one carrier--Burlington-- 

and apply economic force to coerce it into agreement, after which they 

can use the Burlington agreement to apply pressure upon the Missouri Pacific 
and, subsequently, other railroads. In support of my judgment in this 
regard, I would like to point out two matters that came up in the course 

of this dispute. In early meetings, we approached the defendants with the 
suggestion that an agreement might be worked out on the Burlington that would 
terminate upon our merger, but they would not even discuss that possibility. 
In my view, the impending merger of Burlington with Great Northern 

and Northern Pacifie is'one of the main reasons that defendants picked 
Burlington as the target for their March 25 demands. If they are able to 
force Burlington to agree to their demands, they will then be in a position 


to seek application of that agreement to the merged lines. Further, in the 


meetings I pointed out to defendants that their demands woud impose a 
great competitive disadvantage upon Burlington, citing as ai evans our 
competition with the Chicago and North Western, Mr. Stenzinger, 
International Representative of the Machinists, replied that need not 
worry about the Chicago and North Western because they would be after 
them for the same agreement. In short, the issue of contracting out 
is no less a national dispute now than it was in 1964, but the 
defendants have merely changed their tactics in an effort to win the national 
veto power sought in their national notices of 1962 by exerting pressure 
on individual carriers one at a time. 

13. Even apart from the fact that this national issue has 
a history of national handling, the issue is now in national; handling 
with these defendants in connection with other notices and counter- 
meilows, On or about November 8, 1968 the Batendantoe with the exception 
of the Firemen and Oilers, served on most of the nation's carriers 
notices for changes in the existing collective bargaining eeceemente 
On or about November 29, 1968, those carriers served counter 
notices upon such defendants for concurrent handling, including a 
proposal to revise the 1964 national agreement to eliminate 
restrictions upon contracting out work, lease or purchase of; equipment or 
parts, and unit exchange. The Burlington was among the carriers served 
with the November 8 notices, and it served the November 29 counter- 
notices. A copy of the.latter is attached as Appendix D to ‘this 
affidavit. The carriers and defendants agreed to national handling of 


the respective notices, and the first national conference on the respective 


notices was held in Washington this week. Thus, the issues/in this 


dispute are currently being progressed through national handling 


between most of the nation's carriers, including Burlington, and the 


defendants serving the November & notices. 


District of Columbis ) SS: 
Subscribed and sworn to before 


me this 20th day of March, 1969. 


Bes. 
LAO a Be 


Elizdbeih L. Mayo, Notary Public 
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CASE NO, A-8426 


This Agreement made this . day of , 1969, by 
and between the Chicago, Burlington & Quincy Railroad Company and its employes 
represented by the Shop Craft Organizations signatory hereto comprising System 
Federation No. 95 of the Railway Employes Department, AFL-CIO, 


IT IS AGREED: 


ARTICLE | - ABROGATION OF ARTICLE Ii - SUBCONTRACTING - OF MEDIATION AGREEMENT 


thts £ 


lmet tee B EEE 
As of thejdate offense ‘Agreement, Article Il - Subcontracting - 


A-7030 


of National Mediation Agreement A-7030 dated September 25, 1964 between a 
majority of the nation's Class | railroads and their employes represented by 
the Shop Craft Organizations, to which the Carrier party hereto and its employes 
represented by System Federation No. 95, Railway Employes’ Department, are 
parties, is hereby abrogated insofar as Its application to the parties to this 
agreement. Disputes arising under Article II of the September 25, 1964 Agree- 
ment prior to its abrogation will be handled to a conclusfon In accordance with 
the provisions of such Agreement. 
ARTICLE 11 - RESTRICTIONS ON SUBCONTRACTING 
Section I _- 

Work set forth in the classification of work rules of the Schedule 
Agreement effective October 1, 1953 between oe parties to this agreement or 
work generally recognized as work of the crafts parties thereto as referred to 
therein will not be subcontracted except as hereinafter provided. If the classi- 
fication of work rules cover repair of certain items and employes currently 
perform such repairs, the purchase of new equipment of the same type from a 


. different manufacturer will not remove the repair of such items from the 
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classification of work rules, unless special machinery is needed to perform 


such work which the Carrier does not own. It. is understood that the word 
\- 
"subcontracted" includes unit exchange (trading in of old or worn ‘equipment or 


component parts, receiving in exchange new, upgraded or rebui It parts) but 


does not Include the purchase of new equipment or component parts. Repairs 
made to equipment under warranty by the manufacturer or seller thereof is not 


considered "subcontracting" and is not prohibited by this agreement. Repairs 


to leased equipment is likewise not considered "subcontracting" and is not 


prohibited by this agreement. = 


Section 2 - : | 


Subcontracting of work referred to In Section I of this Article 


I! will be permitted only under the following conditions: 
(a) . When the cost of performing the work on the P roperty would 


greatly exceed the cost of having such work performed by a subcontractor. The 
following table will be used In determining whether or not the cost of performing 
the work on the property would "greatly exceed! the cost of having such work 


performed by a subcontractor; 


' Estimate of Labor Charge ~ Increased Cost if Work 
by Contractor - Performed on Property” 


Less than $1,000 , ; 6% of contractor's estimated 
$1,000 and less than $5,000. 5%, of contractor's ‘estimated 
$5,000 and less than $10,000 ; . k% of contractor's ‘estimated 
$10,000 and less than $50,000 3% of contractor's ‘estimated 
$50,000 and less than $100,000 2, of contractor's estimated 
$100,000 and over : é 1% of contractor's estimated 


The estimate of labor charge by the contractor will be based on 


figures furnished at the time a bid is submitted by it. F 


_ The estimate of labor cost for performing the work on! the property 


wlll be computed in the following manner: 
No. of hours to perform work X rate of pay of 


employes to be used + 75% (Shop Overhead) + 
10% (Supervision) + 25.02% (Fringe Benefits). 
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NOTE: Percentage figures are based on percentages currently 
in effect and will be changed as fringe benefit costs 
increase or decrease. 
A determination that the cost of performing work on the property 
‘would greatly exceed the cost of having it performed by a subcontractor will 
‘be made in accordance with the following example: 
Estimated Labor Cost by Contractor | $4,600.00 
Estimate of No. of hours to perform work on property: 
Machinists : 400 Hours @ 3.5994 $1,439.76 
Electricians 150 Hours @ 3.5994 . 539.91 
Helpers 100 Hours @ 3.0037 . 300.37 
¢ 3 $2, 260.04 
Shop Overhead (75%) $1,710.03 


Supervision (10%) ; . 228.00 
Fringe Benefits (25.02%) 570.47 


$h, 788.54 


Difference between labor charge by contractor 
and labor cost for performing work on property $ 188.54 


Significantly greater cost from above table 
. . to perform work on property $ 230.00 


t 
Under this example, the work could not be subcontracted because 
the cost of performing it on the property would not "greatly exceed'' the cost 
of having it performed by a subcontractor in application of the above table. 
(b) In Emergency Situations. "Emergency" is defined to mean: 
"An unforeseen combination of circumstances or the 
resulting state which calls for prompt or immediate 
action involving safety of the public, employes and 
Carrier's property or avoidance of unnecessary delay 
and expense to Carrier's operations. " 


(c) Minor Repairs. Repairs requiring sixteen (16) man hours! or 


less to perform. 


(d) Machinery and facilites necessary to perform the work is not 


; available on the property. Machinery and facilities will be considered avail- 
able on the property if the Carrier owns such machinery and facilities on the 
date of this agreement, and such machinery is of such.capacity or design to 


enable qualified employes to efficiently perform the work. Disposition of. 


machinery or fallure to replace machinery that becomes inoperative subsequent 
to the date of this agreement cannot be used as a reason for subcontracting 


work, 


: . (e) If the work cannot be performed on the property without depriving 


the Carrier of the use of essential equipment. Except in emergency situations, 
the Carrier will not be considered deprived of esenniel equipment if the work 
can be performed on the property within 10 calendar days beyond the time in 
which the subcontractor could perform it. 

(f) Skilled employes not available. \f oioves possessing the 
necessary skills to perform the work are not avai lable oS. the property or 
cannot be made available by ensea ee furloughed enployes from one location 
‘to another in accordance with CB&Q Labor Agreement dated 
Section 3 - 

(a) If the carrier decides to subcontract work {except for minor | 
repairs and In emergency situations) in accordance with this agreement, it 

will give the general chairman of. the craft or crafts involved notice of its 
intention, which will include the reasons therefor, and will furnish the 
romoutes cone. where applicable, to the particular ‘transaction:| 

(1) $ub-contractor's bid broken down into man hours, labor charges, 
shop overhead, material costs and speciisic work to be performed. 

(2) Blueprints, drawings, sketches, specifications, manufacturer! $s 
model number and any other Information which will properly describe or identify 
the job, equipment, parts, or units Involved in the particular cantaccion 

(3) Purchase agreements containing warranties and guarantees, 
return exchange options or rights, reciprocal agreements with manufacturers, 
and other rail carriers dealing with leasing or exchange of locomotives, cars, 


equipment, communication and electrical equipment. 


(4) Carrier's purchase orders with specifications and cost of 
Jabor and materials. 

(5) Information relative to estimated completion date and actual 
date completed by Contractor. 


(6) Invoices received fom the subcontractor relative to the transr, 

(7) List of special machinery, tools, gauges and any other technical 
devices needed to perform the work involved in the transaction. 

(b) If requested, the Carries will also furnish the General Chairman 
of the craft or crafts involved ne above data, where applicable, in transactions 
involving minor repairs and emergency situations where no advance notice. is. :- 
required. Maret Sc Pit ee 
(c) The General Chairman or his designated representative will 
notify the carrier within ten days from the postmarked date of the Carrier's 


notice to subcontract work of any desire to discuss the involved. transaction 


and a conference will be arranged to discuss such transaction within. 10 days 


‘from the date the General Chairman or his representative notifies we  ~ eRe 


Carrier of his desire to discuss the matter. If the parties are unable to 
-yeach an agreement at such conference the carrier may nevertheless proceed to 


subcontract’ the, work and the organization may process the dispute to a conc:, 


? 


¢lusion. as. hereinafter’ provided. =s 


(8) af the: General Chairman or his designated. representative. requests 
data in. transactions involving minor. repairs and emergency situations where. iy 
fio advance notice. is required, he will notify the Carrier within ten days 
from the postmarked date: of the Carrier's letter furnishing such data of anvil 

_desire to discuss the matter and a concerence will be arranged within 10 days 
from such notification. _Any dispute as to whether the transaction involved 


minor repairs or an emergency situation may be processed to a conclusion as 


- herefnafter provided. 


ARTICLE I1f - RESOLUTION OF DISPUTES 
Section | - 
Any dispute arising out of application of this Agreement or arising 
one of the application of Article l- Employee: Protection - of Mediation 
. Agreement A -7030 as related. to Article 11 of this Agreement shall be handled 
in accordance with Section 2 of this Article Id. 
Any such dispute may be handled directly with the highest officer 
of the Carrier designated to handle disputes involving employes represented 
by the Organizations signatory to this Agreement. Any claim which is dis- 
allowed and is to be appealed, such appeal must be made within 60 days by 
instituting proceedings before the Special Board established by Section 2 of 
this Article Ill. Claims filed for wage loss on behalf of a named claimant 
arising out of an alleged violation of Article II of this Agreenent shall be 
filed and progressed in accordance with the time limit on claims rules. 
Section 2 - 
(a) In nerordancs with Section 3 of the Railway Labor Act as amended, 
a Special Board of Adjustment (hereinafter referred to as the ee) is 
hereby estebilienes for the purpose of adjusting and deciding disputes referred 
“to in Section 1 of this Article 111. The parties agree that such disputes are 
not subject to Section 3, Second, of the Railway Labor Act as amended, and 
are not subject to Article VI of Mediation Agreement A-7030. 
(b) The Board shall consist of one member. The carrier and the 
Organizations agree that : shall be the one 


member of the Board. - 


(c) The term appointment of f "as the Board shall 


be for a period of three years following the date of this agreement. He will 
be eligible to serve for subsequent terms of two years each in| the event the 


| 
parties to this Agreement so agree. Otherwise, a successor shall be selected 


-a- 


for a ‘succeeding two-year term as prescribed in paragraph (d) of this Agrec- 
gent. The succecding Board member shall serve for a two-year period unless 
the parties agree to additional terms, : 
(d) In the event of termination of the appointment of 

as the Board member, for any meso, the parties shall meet within fifteen. 
(15) Sexe of the commencement of the vacancy and mutually SES upon a suc- 
cessor. Should the parties be unable to agree upon a successor of the Board 
within ten (10) days of the vacancy, the parties, or either of them, shall 


request the National Mediation Board to assign a new Board member who has 


had experience on the National Railroad Adjustment Board, Subsequent suc- 


cessors as members of the Board shall be agreed upon or sclected as pre- 


“. 


scribed herein above. 
ets! -_ fe): The. compensation and expenses of the Board member shall be 
borne half. by the Carrier and half by the Organizations. 
= (f) Any dispute referred to in Section 1 of ches Article Ill, @ 
ort oe on the property, may be referred by any party to this pagrecmcnt 
to the Board for decision. It is understood that proceedings before this 
Board shall be. considered as instituted when one. party. gives notice to the 
others of its Inyorgt ion of: Se services of. eS. Board in the particoler aise 


fs). When. one party gives. notice to the others of its Invocation of 


=O 


Scan 


the services of, this. Board, . the. Board, the. | Carrier ‘and interested Employee 
Representatives. shal}. meet and begin hearings ¢ on the ppexticules dispute or 


disputes. to. be. decided within thirty (30) ss of the giving of sald, notice. 


The Board shall. meet. and. hold its: hearings « at such points as. zmay be determined 


any 


by the garcier. and Employee. Representatives. pire 5 ere 
| (h) The Board, Carrier and Employee Representatives shall establish 

phe. rules of procedure | for. itself, except as_ othenwize provided herein. The 

Board upon approval of Carrier and Employee Reneccentativest shall have the 


authority to employ secretarial and other assistance and incur such other 


-- 8 = 
expenses as it acess necessary for the proper conduct of its busasie=ss such 
expenses to be borne half by the Carrier and half by the Organizations. 
(i) The Board shall hold hearings on each dispute submitted to it. 
Due notice of such hearings shall be given to all the parties. at such 
hearings, the partics may be heard in-person, by counsel, or by other repre- 
sentatives as they may select.. The parties may present, either orally or in 
writing, statements of fact, supporting evidence and data and acon of their 
position with respect to each case being considered by the Board. The Board 
shall have authority to require the production of such additional evidence, 
either oral or written, as It may desire from either party. Ann written . 
transcript of hearings held by this Board shall not be made. | 
(j) The Board shall make findings and render an award! within 
thirty (30) days after the close of hearing of each dispute, with the ex- 
ception of disputes that may be withdrawn. No dispute may be withdrawn after 
hearing thereon has begun except ey mutual consent of the parties. Findings 
and award shall be in writing and copy shall be furnished all the parties. 
Such aHetcs shall be final and binding upon all parties to the dispute. In 
case a dispute arises involving an Interpretation of an award, the Board, 
upon request of either party, shall interpret | the award in the Light of the 
dispute. 
ARTICLE IV - EFFECT OF THIS AGREEMENT 
This Agreement is in full and final settlement of the dispute wt 
‘Ing out of the Organizations’ March 25, 1968 Notice and the carrier! s face 
29, 1968 Notice served on the Organizations for concurrent handling therewith. 
ARTICLE V - EFFECTIVE DATE : : 


The provisions of this agreement shall become effective 


, 1969 and shall continue in effect until changed or modified 


in accordance with the provisions of the Railway Labor Act, as amended. 
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Section 6 notices will not be initiated by any party to this Agreement cover- 


ing subcontracting of work prior to January 1, 1971. 


SIGNED AT CHICAGO, ILLINOIS, THIS DAY OF 


» 1969. 


The above proposal by the Carrier is made in an effort to conclude 


If this proposal is not accepted by the Organi- 


negotiations in this dispute. 
ch 29, 1968 


zations, the Carrier reserves the right to further progress its Mar 


proposals to a conclusion. 


: CBEQ Proposal 
: 1/20/69 


CBEQ LABOR AGREEMENT NO. 


MEMORANDUM OF AGREEMENT 


This Agreement made this 


day of _» 1969 by 
and between the Chicago, Burlington & Quincy Railroad Company and its — ars 
represented by the Shop Craft Organizations signatory Reretolcomsricion System 
Federation No. 95 of the Railway Employes Department, AFL-C10. 
IT 1S AGREED: : 

To facilitate the utilization of furloughed shop craft employes 
throughout the Carrier's system, the following shall apply: 


(a) System-wide rosters of furloughed employes will be maintained by 


crafts. Such rosters will contain the names of all furloughed employes, job 


classifications, senlority point and date furloughed. 

(b) If the Carrier is unable to fill a position in a certain craft 
at a particular location without hiring a new employe, such vacancy may be 
offered to furloughed employes whose names appear on rosters made pursuant 

“to paragraph (a) hereof. 

(c) If there are no applications. for the position from furloughed 
employes, the junior furloughed employe in the particular craft who holds 
‘seniority at the location nearest to such position will pet recuiced to accept ° 

the aes or ORCS all seniority and employment Sone: 
~ (a) ne employe who’ transfers to a new point of employment will 
Reeaiice new seniority on the seniority roster to which transferred and will 
retain his seniority on the roster from ‘which transferred. 
(e) An employe who transfers to a new point of enploynent pursuant 
to this Agreement which is in excess of 35 normal. route ‘niles from his former f 


4 


“work location, but which is not closer to his TESS than his former work 
location, and as a result efarest moves his place of residence, will receive 


the benefits of netiors: 10 and 11 of the Washington Job Protection Agreement 


gated May 21, 1936. 

(f) An employe transferring to a new point of employment pursuant 
to this Agreement, regardless of whether or not he is required to move his 
place of residence, shall receive the benefits contained in Sections 6 and 7 
of the Washington Agreement. 


(g) An employe ho transfers to a new point of employment pursuant 


to this agreement will not be required to transfer back to his original point 


of: employment so long as he can hold a regular assignment at his new work 
location. He may, however, return voluntarily to his original: point of employ- 
ment to accept a permanent vacancy, in which event he will no longer be en- 
titled to the benefits provided by paragraph (f) hereof and will not receive 
the benefits provided in paragraph (e) hereof for such move. 
(hk) The provisions of this agreement shall become effective 
, 1969, and shall caine in effect until changed 


or modified in accordance with the provisions of the Railway Labor Act, 


as amended. 


SIGNED AT CHICAGO, ILLINOIS, THIS DAY OF » 1969. 


“March 7, 1969 


MEMORANDUM FOR THE NEGOTIATING COMMITTEE .OF SHOP CRAFT ORGANIZATIONS 

COMPRISING SYSTEM FEDERATION NO. 95: 

You requested at our conference yesterday that we reduce to writing 
our oral proposal made*to you on March 5, 1969 which was a new approach in an 
effort to resolve the dispute growing out of your March 25, 1968 Section 6 
Notice and the Carrier's March 29, 1968 proposals for concurrent handling there- 


with. We informed you that we would give consideration to doing so. 


The Carrier's proposal attached hereto is intended to be a new and 
different approach to resolution of this dispute and is made with the under- 
standing that previous proposals by the Carrier handed you during progression 


of this dispute are hereby withdrawn. 


It should also be understood that this proposal is made in an effort 


to conclude negotiations in this dispute, and should not be construed to mean 


that the Carrier has abandoned its March 29, 1968 Notice. If the attached 
proposal is not acceptable to the Organizations, the Carrier reserves the right 
to further progress its March 29, 1968 Notice to a conclusion. 

A. E. Egbers 

J. D. Dawson 

B. G. Upton 


Representing the CB&Q 


CBEQ Proposal 
3/7/69 


fas 


This Agreement made this ‘day of March, 1969, by and between 
the Chicago, Burlington & Quincy Railroad Company and its employes represented 
the Shop Craft Organizations signatory hereto comprising system Federation 
. 95 of the Railway Employes Department, AFL-CIO. | | 
1S AGREED: 
ARTICLE | - EMPLOYEE PROTECTION 
Section 1 - 

Article 1 = Employee pactecnn - Ey Mediation Agreenent A-7030 dated 
September 25, 1964 is hereby Cancelled: | 

The Organizations, parties hereto, recognize the right of the Carrier 
to purchase new equipment and component parts; and that the carrier has and may 
exercise: the right to introduce technological and operational changes. 

Section 3 - ; b: 

The Carrier will maintain forces (i.e. e. positions) represented snted by each 
Organization signatory hereto in such a manner that reductions of positions 
—pelow the established base as defined herein shall not exceed five percent (5%) 
per annum. For example, if the’ established base for a particular Organization 

is 100 posetcny. the Carrier will only be permitted to reduce positions of 
employes represented ‘by such Organization during 1969 and each year thereafter 
_by.5. per year. ale ‘ = | : 

The "established base’! shall mean the total number of | ‘employes - ‘in each 

craft represented by the Organizations signatory hereto holding regularly assigned | 


positions on the effective date of this Agreement and those enployes at Aurora 


| 


| 


Shops who are recalled and return to service pursuant to Section 4 of this_ 
eet eie Le 

Section 4 - 

All employes at Aurora Shops represented by the Organizations signatory 
hercto who are not now working for the Carrier will be recalled within ten (10) 
days following the effective date of this Agreement and will be offered positions 
in the enlarged seniority district created under Section 5 of this Article |. 
2rsvided such employes return to service within 10 days! from date of recall, 
they will be considered "protected employes! and entitled to the benefits set 
forth in Section 6 of this Article 1. {It is understood, however, that furloughed 
employes at Aurora Shops who return to service in accordance with this Section 
might subsequently be required to change their point of employment in accordance 
with Section 6 of this Article I. 
Section 5 -.- 

Employes represented by the Organizations signatory hereto holding 
seniority in a particular craft at Aurora Shops, Aurora-Eola Roundhouse, Eola 

_Repeir Track and Eola Reclamation Plant shall, on the effective date of this 


Agreement, have their seniority dovetailed onto one single roster for that craft. 


Thereafter, employes will be assigned to those facilities on the basis of the 


re 
Margad seniority roster. 


--{a) Employes represented by the Organizations signatory hereto who 


regularly assigned positions on the effective date of this Agreement, oF 
_who return to service in accordance with Section 4 of this Article 1, will be 
considered "protected employes." "Protected employes" will not be deprived of 
employment except in case of resignation, death, retirement, dismissal for cause, 


or. failure to. retain or obtain a position available to him in the exercise of 
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his Sention hey, nighcee “protected employes'! who refuse available employment as 
hereinafter provided will not be entitled to the protective benefits of this 
Agreement during any period they are not available for work or aerieg any pericd 
they are furloughed because of their unwillingness to accept Seeapynent in their 
_eraft in accordance with this Section 6. 
(b) If a protected employe cannot hold a position at the point at 
which employed on the date of this Agreement, he may be offered an available 
position within his craft on Lines East or Lines West of. this carrier, dependent 
on the territory in which his home seniority rights is ‘located. oe 
(c) If a protected employe is offered and accepts employment at another 
location in accordance with paragraph (b) of this Section 6, and such location 
is in excess of 3S normal route miles from his former work location but which is 
not closer to his residence than his former work location, he will be entitled 
to the benefits of Sections 10 and 11 of the Washington Job protection Agreement. 
ARTICLE [1 - CLASSIFICATION OF WORK RULES 
Section I-- 
Repair work on General Electric Locomotives, outside the warranty period, 
--shali-be considered. within the classification of work, rules to. the same extent 


as wore currently ene on. EMD Locomotives. The Carrier wil commence: per- 


formi ng. the following repair “work on n General ‘Electric oconctives not under war- 
—wanty on-the-effective date. of this Agreement: 


Main Generators Traction Motors 
--—--Alternators . .-Jrucks 


Section 2- 


The Carrier will proceed to secure necessary equipment to perform all 


““repatr work Tt "now currently: performs on-EMD locomotives, and will commence such 


repairs within one year from the effective date of this Agreement. 


Repairs to General Electric locomotives outside the warranty period 
duriag the one-yesr period following the effective date of this Agreement: (except 
for repsirs to main generators, traction motors, alternators and trucks) may 
continue to be sub-contracted and such subcontracting will not be considered a 

F this Agreement or any other Agreement in effect between the parties 
hereto. sub-contracting of repairs to General Electire locomotives following 
the one-year period referred to herein will be subject to Article II of Mediation 
Agreement A-7030 dated September 25, 1964. 

ARTICLE ILL - CONFLICT WITH OTHER AGREEMENTS 
Section I - 

lf there is any conflict between this Agreement and Mediation Agree- 
ment A-7030 dated September 25, 1964 or currently effective collective agreements 
between the parties signatory hereto, this Agreement will take precedence over 
such other Agreements. 


-Section 2 - 


The provisions of Article 1, Sections 3, 4 and 6; will be automatically 


ceacelled upon consummation of the Burlington Northern merger. 


Spare ie RESOLUELON OF DISPUTES 


“Article Vie of Mediation-Agreement A~ 7030 is~hereby-amended to provide 
ke SHOP) Craft Special Boas of es ears established thereunder will ony 


sdiction of disputes on this Carrier arising under Article 1 - Subcon- 


Any disputes arising under this Agreement shall be handled in accordance 


ection 3 of the’ Rallway Labor Act, as amended. 


ARTICLE V- EFFECT OF THIS AGREEMENT 


This Agreement is in full end final settlement of the dispute growing 
| 
of the Organizations, March 25, 1968 Notice and the Carrier's) March 29, 1988 


Notice served on the Organizations fer concurrent handling therewith. 


ARTICLE VI - EFFECTIVE DATE - ; | 
The provisions of this Agreement shall become effective April 1, 1969, 
shall continue in effect until changed or modified in accordance with the 


i 
provisions of the Railway Labor Act, as amended. Section 6 notices will not de 


Initiated by any party to this Agreement covering the subject matter of the 


otices disposed of by this Agreement or employee protection benefits prior to 


- 


ding other provisions of this Article I, the. Carrier shall sove 


*o make force reductions under emergency conditions such as flood, snowstorm, 


roahs 


incumbents of the positions to be abolished or the work which would be performed 
by the employes involved in the force reductions is not performed. 


sours! advance notice will be given to the employes affected before such reductions 


mows 


are made. When forces have been so reduced and thereafter operations are restored 


employes entitled to preservation of employment must be recalled upon the termination of 


> emergency. 
f5) Incumbents of positions abolished or employes furloughed as a result of 


bents exercising their seniority in emergency situations outlined above will 


not be entitled to the protective benefits of this Article | during the period of 


such furlough. 


v : (Ab frorn nw 
| { j ; 
| 22} 


“March 7, 1969 


MEMORANDUM FOR THE NEGOTIATING COMMITTEE .OF SHOP CRAFT ORGANIZAT 10KS 
COMPRISING SYSTEM FEDERATION NO. 95: 


You requested at our conference yesterday that we reduce 'to writing 


our oral proposal made*to you on March 5, 1969 which was a new approach in an 


effort to resolve the dispute growing out of your March 25, 1968 Section 6 


Notice and the Carrier's March 29, 1968 proposals for concurrent handling there- 


with. We informed you that we would give consideration to doing 50. 


The Carrier's proposal attached hereto is intended to be a new and 


“ 


different approach to resolution of this dispute and is made with the under- 


standing that previous proposals by the Carrier handed you during progression 
. | 


of this dispute are hereby withdrawn. 


It should also be understood that this proposal is’ made in an effort 


to conclude negotiations in this dispute, and should not be construed to mean 


that the Carrier has abandoned its March 29, 1968 Notice. If the attached 


proposal is not acceptable to the Organizations, the Carrier reserves the right 


1968 Notice to a conclusion. 


to further progress its March 29, 


A. E. Egbers 
J. DL Dawson 
B. G, Upton 


Representing the CBEQ 


CBEQ_ Proposal 
3/7/69 


This Agreement made this day of March, 1969, by and between 
the Chicago, Burlington & Quincy Railroad Company and its employes representec 
by the Shop Craft Organizations signatory hereto comprising System Federation 
No. 95 of the Railway Employes Department, AFL-CIO. 

7 iS AGREED: 
ARTICLE 1_- EMPLOYEE PROTECTION 


Sectica 1 - 


Article 1 - Employee Protection - of Mediation Agreement A-7030 dated 


September 25, 1964 is hereby cancelled. 


The Organizations, parties hereto, recognize the right of the Carrier 
to purchase new equipment and component parts; and that the Carrier has and may 
exercise the right to introduce technological and operational changes. 

Seczion 3 - . 
rn The Carrier will mainta 


Orgenization signatory hereto in such a manner that reductions of positions 
—ssiow the estgblished base as defined herein shall not exceed five percent (5%) 
per annum. For example, if the! established base for a particular Organization 
is 100 positions, the Carrier will only be permitted to reduce positions of 
employes represented by such Organization during 1969 and each year thereafter 
by 5 per year. - 
The "established base" shall mean the total number of employes in each 


craft represented by the Organizations signatory hereto holding regularly assigned 


positions on the effective date of this Agreement and those employes at Aurora 


merged Seniority roster. 


| 
Shops who are recalled and return to service pursuant to Section 4 of this 


All employes at Aurora Shops represented by the Organizations signatory 

hereto who are not now working for the Carrier, will be recalled within ten (10) 
days following the effective date of this Agreement and will be offered positions 
in the enlarged seniority district created under Section 5 Sei ete Article I. 
Provided such employes return to service within 10 days! from date of recall, 
they will be considered "protected employes'! and entitled to the benefits set 
forch In Section 6 of this Article I. It is understood, however, that furloughed 
employes at Aurora Shops uBO return to service in accordance with this Section 
might subsequently be required to change their point of enployment in accordance 


with Section 6 of this Article I. 


r 
Section 5 -- 


Employes represented by the Organizations’ signatory hereto holding 
seniority in a particular craft at Aurora Shops, Aurora-Eola | Roundhouse, Eola 
epair Track and Eola Reclamation Plant shall, on the effective date of this 


Agreement, have their seniority dovetailed onto one single roster for that craft. 


Thereafter, employes will be assigned to those facilities on} the basis of the 


he = 


Section 6 - 
(a) lenmoves represented by the Organizations signatory hereto who 
“hola regularly assigned positions. on the effective date of this Agreement, or 


__who return, to service in accordance with Section 4 of this Article 1, will be 


considered "protected employes." "Protected employes! will not be deprived of 


emaloyment except in case of resignation, death, retirement, dismissal for cause, 


or failure, to. retain or obtain a position available to him in the exercise of 


his seniority rights. Protected employes!? wno refuse available employment 2s 


provided will not be entitled to the protective benefits of this 
Agreement during any period they are not aveilable for work or during any period 
sre furloughed beceuse of their unwillingness to accept employment in their 
f= in accordance with this Section 6. 
{b) 2 protected employe cannot hold a position at the point at 
% employed on the date of this Agreement, he may be offered an available 
~ton within his craft on Lines East or Lines West of this Carrier, dependent 
y in which his home seniority rights senocatect 
(c) Ifa protected employe is offered and accepts employment at another 
ton in accordance with paragraph (b) of this Section 6, and such location 
aR 


=~; 


AL 

excess of 55 normal route miles from his former work location but which is 
er to his residence than his former work location, he will be entitied 
enefits of Sections 10 and 11 of the Washington Job Protection Agreement. 


- CLASSIFICATION OF WORK RULES 


Repair work on General Etectric Locomotives, outside the warranty period, 
considered within the classification of work rules to the same extent 
OTK currently performed on EMD Locomotives. The Carrier will commence per~ 
orning the following repair work: on Genera! ‘Electric 1 locomotives not under war- 


swonty on the effective date of this. Agreement: 


Main Generators Traction Motors 
--—---Ajternators ~Trucks 


She Carrier will proceed to secure necessary equipment to perform ali 
“repair work Tt now ‘currently performs on EMD locomotives, and will commence such 


repcirs within one year from the effective date of this Agreement. 


Repairs to Ge: neral Electric locomotives outside the warranty period 
period following the effective date of this- Agreenent (except 
generetors, traction motors, alternators and trucks) may 

contiaue to be sub-contracted and such subcontracting will not be considered a 
violation of this Agreement or any other Agreement in effect between the parties 


~ 


hereto. The sub-contracting of repairs to General Electife locomotives foliowing 


the one-year period referred to herein will be subject to Article 11 of Mediation 
| 


greement A-7030 dated September 25, 1904. 


ERTICLE PLL - CONFLICT WITH OTHER AGREEMENTS 


Le iii - CONFI tC) ee 


1f there is any conflict between this Agreement and Mediation Agree- 
ment A-7030 dated September 25, 1964 or currently effective collective agreements 
between the parties signatory hereto, this Agreement will take precedence over 
: | 
such other Agreements. 
“Section 2 - 
SS 


The provisions of Article I, Sections 3, 4 and 6 will be automatically 


. 


carnceiled upon consummation of the Burlington Northern merger. 


BSS TNS RESOLUTION OF DISPUTES 


“—Articie Vir of Mediation-Agreement A- -7030 is-hereby amended to provide 
thet the Shop Craft : Special Bosnd of RE ES established thereunder will oniy 
neve jurisdiction of disputes on this Carrier arising under Article i - Subcon- 


“syacting < of that Agreement. 


Any disputes arising under this Agreement shall be handled in accordance 


ction 3 of the Railway Labor Act, as amended. 


RAOTEMENT 
AGREEME Ni 


1 settlement of the dispute growing 


1958 


This Agreement is in full and Tine 


t of the Organizations, March 25, 1968 Notice and the Carrier's March 29, 
ice served on the Organizations for concurrent handling therewith. 


ar (rte AL EFFECTIVE DATE 
rovisions of this Agreement shall become effective April 1, 1969, 


ied in accordance with the 


in effect until changec or nodif 


Section 6 notices will not be 


2nd spall continue 


> 


provisions of the Railway Labor Act, 2s amended. 


by any party to this Agreement covering the subject matter of the 
i ployee protection benefits prior tc 


notices disposed of by this Agreement or em 


3/7/69} 


Section 7 


Notwithstanding other provisions of this Article I, the. Carrier shal} have 


- to make force reductions under emergency conditions such as flood, snowstorm, 
hurricane, earthquake, fire or strike, provided that operations are suspended in whole or in 
‘part and provided further that because of such emergencies the work which would be performed 
by the incumbents of the positions to be abolished or the work which would be performed 
by the omployes involved in the force reductions is not performed. 2 
Sixtecn hours' advance notice will be given to the employes affected before such reductions 


made. When forces have been so reduced and thereafter operations: are restores 


satitled to preservation of employment must be recalled upon the termination of 


ib) Incumbents of positions abolished or employes furloughed as a result of 


incumbents exercising their seniority in emergency situations outlined above will 


- be entitled to the protective benefits of this Article | during the period of 


i 


APPENDIX D 


@ po gew ) 


Chicago, Burlington & Quincy Railroad Company 
T he Colorado and Southern Nuilway Company 
Fort Worth and Denver Railway Company 


BURLINGTON LINES 


A. E. EGBERS ' 
Asst.'ty the President fi i ! C. J. MAHER 
G.M. YOUUN : E. J. CONLIN 
"Ditcewr of Labor Reladons tilisge : J. D. DAYSON 
: H.C. LOUCKS . 
LABOR RELATIONS AND EMPLOYMENT DEPARTMENTS B.G. UPTON 
Scaff Officers 
: J. GILLETTE 
dene OF ra | . of E ; 
November 29, 1968 R. SAS er 
L620 Ly : 
S hops 21 o6~65 . I Personnel Officer 


547 West Jackson Boulevard — Chicago, Illinois 60606 


Mr. N. G. Robison 
General Chairman 
BRCA 

Lincoln, Nebraska 


SS 


Dear Sit: . 23 

This whit acknowledge your ungated letter recelved in this office 
Noverber 27, 1968 post marked by the Postal Department November 25, 1968 
serving notice under Section 6 of the Rallway Labor Act to revise and supple- 
ment all rates of psy In effect on the date of the service of this notice In 
accordance with the proposals set forth tn "Appendix " attached thereto, such 
provisions to be SANE January 1, 1969. 


‘The General Chairmen of the IAMAW, IBEW, SIMIA, and the IBBISSSFES 
have served simllar notices on this Carrier ‘end In view of the. fact that the 
subject matter of their notices is sInflar with your notice, It is my destre 
thet the Initial conference to discuss your notice be held jointly with the 
above organizations at the time we have already scheduled for discussion of 
the notices they served. This joint conference will be held in my office at 
547 West Jackson Boulevard, Chicago, Hllinofs at 10:00 A.M. on Thursday, 
Decenber 55 1968, 

? > ° Nie 

7. In acknowledging the letters of the Gencral Chairmen of the four 
organtzations who had served these notices prior to your notice, the Carrter 
reserved the right to take such position as it would determine to be proper 
concerning the propriety of the organization's proposals and to serve such 
proposals as we would consider appropriate for concurrent handling with 

your proposals and that right ts hereby also reserved, The Carrter's pro- 
posals are hereby attached and are Identified as attachment "A" (Shop Crafts(. 


_ Yours truly, 
{Signed} 4. £, ZEcERS 


cc: Hr. G. R. Detecue ~ General Chalrman - JAMA ~ Burlington, fovwa 
Mr. E. J. Hayes - General Chairmen ~ SIIIA < Aurora, Illinois 
Mr. W. J. Peck - General Chalriaan - (DEW - St. Paul, Minnesota 
Hr. A. L. Kohn-- General Chairman - IR31SS8FEH — Milwaukee, Wisconsin 


BURLINGTON LINES 
Chioago, Burlington & Quincy Nailroad Company 


The Colorndo ond Southern Railway Company 
Fort Worth and Denver Railway Compony 


« MAHER 


A. FE. FGUEKS C.J 

E. J. CONLIN 
}. D. 

ut. 


Asst. wo Ge President 
G.M. YOUN 
Director of Labor Kelations 


|. DASSON 
. C. LOUCKS 
B. G. UPTON 
Staff Officces 
$47 West Jackson Boulevard — Chicago, Mlinois 60606 J. GILLETTE 
on ON ida} Supve. of Employment | 
eee So? 23, pe Rv. TODD 


S ¢ ZSE“E3 Persoane! Officer 


LABOR KE.LATIONS AND EMPLOYMENT DEPARTMENTS 


fir. Ge Re Pouagus fir. Ue de Sack 
Gescral ¢! oath General eo 
Purlingt<a, St. Pout, hinues 


tir. Eo f. fayes te. ALL. Yehs 
Ecacral Ch Steet SIRHA General Caainnsn, P21Ssor ss 


oo ee mia ete, amng 
WUT CTs Z Stwoulce, Wloconsin 


S is cauer 15, SoS acknowledging ¢ 


motics dstad | er er $, eck ‘ S uider aes 6 of 

Rai busy cos &e pals KESLING ¢ sgreasent 

ect fos th in your < i ae ° atec Ce the pests aig 
would serve sucn prs WS 35 ate for concurrcn 
handling with ous “Se Ss ; 


The Carvicr's proposals cre here ached, Identhfice 


ettachwent “A (Shoo Crafts) to be hend trently with your propose 215 


Yours truly, 


n E. EOBESS 


(sine 3) 


lipee: Mr, J. F. Griffin - Administration Secretary ~ National Railway Labor 
Conference - Washington, D.C. . 


This refers to your circular 520-1 dated November 26, 1968. 


A, E. Egbers 


ATTACHIENT "A" 
(Shop Crafts) 


1. FORTY-HOUR WORK WEEK RULES 


A. Eliminate all agreements, rules, regulations, interpretations and 
practices, however established, applicable to the forty-hour workiweek for regu- 
larly assigned employees which ere in conflict with the rule set forth in Para- 
graph B. 


B. Establish a rule to provide thet: 


1. The normal work week of regularly assigned employees 
shall be forty hours consisting of five days of eight hours 
each, with any two consecutive or nonconsecutive days off in 
each seven. Such work weeks may be staggered in accordance 
with the carrier's operational requirements. 


2. Regular relief assignments may include different start- 
ing times, duties and work locations. Suh 

3. Nothing in this rule shall constitute a guarantee of 
any number of hours or days of work or pay. 


4. Work performed by a regularly assigned employee on 
either or both of his assigned rest days shall be paid! for at 
the straight time rates, unless the work performed on either 
of the assigned rest days would require him to work mote than 
4C straight time hours in the work week, in which event the 
work performed on either of his rest days in excess of 40 
straight time hours in the work week shall be paid for at the 
rate of time and one-half. 


5. Any overtime worked by the employee will be computed 
into straight time hours and be used for purposes of deter- 
mining when he has conpleted his forty-hour work week but 
not for the purpose of determining when the time and one-half 
rate is applicable. 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


2. FORCE REDUCTIONS 


Establish a rule or amend existing rules to provide that no advance 
notice shall be necessary to abolish positions or make force reductions. 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


3. MONETARY CLAIMS | 


Establish a rule to provide that no monetary claim based on the failure 
of the carrier to use an employee to perform work shall be valid unless the claimant 


Ao. ie 


was the employee contractually entitled to perform the work and was available 
and qualified to do so, and no monetary award based on such a claim shall exceed 
the equivelent of the time ectually required to perform the claimed work on a 
minute basis at the straight time rate, less amounts earned in any capacity in 
other railroad employment or outside employment, and less any amounts received 
as unemployment compensation. 


Existing rules, agreement, interpretations or practices, however estab- 
lished, which provide for penalty payments for failure to use an employee con- 
tractually entitled to perform work shall be modified to conform with the fore- 
going, and where there is no rule, agreement, interpretation or practice provid- 
ing for penalty pay, none shall be established by this rule. 


All agreements, rules, regulations, interpretations and practices, 
however, established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


4. ELIMINATE STARTING TIME RULE 


Eliminate all starting time and uniform commencing and quitting time 
rules, regulations, interpretations and practices, however established, and sub- 
stitute in lieu thereof the following: 


"all starting time, change in starting time and uniform 
starting and quitting time rules, regulations, interpretations 
or practices, however established, which prevent or restrict 
carrier from fixing or changing the starting time of employees, 
individually or as groups, are eliminated. Carrier may, without 
restriction, fix or change the starting time of all employees." 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


5. WRECKER CREWS AND E! ULPMENT 


Management shall have the unrestricted right to determine the composi- 
tion of wreck crews and the number and class to be called for wrecks. When called, 
at management's discretion, they shall be despatched within yard limits or outside 
yard limits to the wreck by whatever means the carrier deems feasible and returned 
in like manner. The equipment needed may be transported separately at a time and 
by whatever means desired by carrier. The use of any cranes, including wrecker 
cranes, and exchange of cranes between carriers, shall be without penalty to 
carrier. All waiting and traveling while in wrecker service shall be paid for 
at straight time rate. 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


6. CLASSIFICATION OF WORK | 
| 

All agreements, rules, regulations, interpretations and practices, 
however established, governing the classification of work of mechanics, helpers 
and apprentices shall be merged into three classification of work Irules. The 
first rule shall govern the work of all mechanics, the second the work of all 
helpers, and the third the work: of all apprentices. Thereafter any work covered 
by such a consolidated rule may be assigned to and performed by any employee of 
the class to which the rule is applicahle irrespective of craft. 


The number of mechanics, helpers and apprentices shall be determined 
as nearly as practicable by the ratio which exists in each seniority district 
among these crafts on the effective date of these rules. 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


7. REVISION OF SEPTEMBER 25, 1964 AGREEMENT 


Eliminate all agreements, rules, regulations, interpretations and 
practices however established which in any way handicap or interfere with the 
carriers' right to: 


1, Contract out work; 


2. Lease or purchase of equipment or component 
parts thereof, the installation, operation, | 
servicing or repairing of which is to be 
performed by the lessor or seller; 


3. Trade-in or repurchase of equipment or unit exchange. 


All agreenents, rules, regulations, interpretations and practices, | 
however established, which conflict with ‘the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


8. TRANSFER OF EMPLOYEES 


Establish a rule, or amend existing rules, to provide that management 
shall have the unrestricted right to transfer employees from one’ seniority point 
and/or district to another in order to meet carrier's service requirements. 

All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


ef-s 
9. FILLING OF TENDORARY VACANCIES OR AUGHENTATION 


Establish a rule or amend existing rules to permit the filling of 
temporary vacancies or augm2nting of force without restriction. This to include 
the employment of temporcry personnel or the use of furloughed employees most 
readily available without necessity of following seniority roster. 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 


10. DISCIPLINE AND INVESTIGATION 


Amend all existing rules, agreements, interpretations or practices, 
however established, dealing with discipline and investigation in such manner 
so as to make the following effective: 


If it is found that an employee has been unjustly 
suspended or dismissed from service, such employee shall 
be reinstated with his seniority rights unimpaired and 
be compensated for wage loss, if any, suffered by him 
resulting from said suspension or dismissal less any 
amount earned, or which could have been earned by the 
exercise of reasonable diligence, during such period of 
suspension or dismissal. 


All agreements, rules, regulations, interpretations or practices, 
however established, which conflict with the above shall be eliminated except 
that any existing rules, regulations, interpretations or practices considered by 
the carrier to be more favorable may be retained. 


11. ASSIGNMENT AND USE OF EMPLOYEES 


ASSIGNMENT? AN) 


The Carrier shall not be required to work an employee if working him 
would entail payment to him of more than the straight time rate, and use of 
another person in his place shall not be basis for claims of an employee not 
used. > 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the Carrier to be more favorable may be retained. 


12. ‘CHANGING EMPLOYEES FROM ONE SHIFT TO ANOTHER 


Establish a rule to give management the unrestricted right to change 
employees from one shift to another at straight time rate. 


All agreements, rules, regulations, interpretations and practices, 
however established, which conflict with the above shall be eliminated, except 
that any existing rules, regulations, interpretations or practices considered 
by the carrier to be more favorable may be retained. 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 


Plaintiff, 


Vv. 


Civil Action No. 630-69 


RAILWAY EMPLOYES' DEPARTMENT, 
AFL-CIO, et al., 


eS SS SS vr’ 


Defendants. 


SUPPLEMENTAL AFFIDAVIT OF A.E, EGBERS 
ON_BEHALF OF PLAINTIFF 


A. E. Egbers, being first duly sworn according to law, deposes 
and states as follows: ) 

1: I amin charge of the Burlington's Labor Relations and 
Employment Departments and am the same A. E, Egbers who executed an affidavit 
on behalf of plaintiff in this action on March 20, 1969. 

2. The purpose of this supplemental affidavit is to respond to 
certain of the statements contained in the joint affidavit, dated March 25, 
1969, and executed by nomooomayes of each of the defendants’ in this action, 
to which I will refer as "defendants' affidavit." Certain other statements 
in the defendants' affidavit are the subject of the supplemental affidavit 
of I. C, Ethington, Burlington's Vice President--Operations, which is being 
filed contemporaneously with tiiis supplemental affidavit. 

3. The first area covered by defendants' affidavit that I 
would like to discuss deals with the background of and Burlington's experience 
under the existing national agreement of September 25, 1964 (Exhibit A to 
the complaint in this action), to which the Burlington and the defendants are 


parties. As my prior affidavit and that of my staff officer, Mr. Upton, 


have stated, that agreement imposes substantial restrictions upon the 
management prerogatives of the Burlington and the other carriers to 

contract out work covered by the classification of work. rules of 

the defendant shop unions. The restrictions imposed by the 1964 agrec- 

ment were not intended to prohibit the Ronacectine out of work covered by the 
classification of work rules, however, but rather were intended to permit 
the employees to challenge proposed transactions and to impose upon 

the carriers, when challenged, the obligation of justifying their 

management decisions upon the basis of the criteria contained in Article 

II, section 1, of the agreement (see defendants' affidavit, para. 6). Those 
eriteria are virtually identical to the criteria recommended by Emergency 
Board No. 160 (see defendants' affidavit, para. 5), and the formulation of 
sach criteria under which the propriety of contracting out could be 
determined was one of the principal aims of the defendants in the prior 
round of this contracting out dispute, according to the defendants’ 
representations to Emergency Board 160 (see Affidavit of B. G. Upton on 
Behalf of Plaintiff, at para. 8). 

4. The defendants' affidavit states that the existing agree- 
ment has not "prevented the continued erosion in employment of shopcraft 
employees, particularly on the Burlington," (defendants' affidavit, para.8) 
and it refers to the decline in employment of shop employees and to certain 
alleged "actions and practices" of Burlington under the 1964 agreement as 
establishing that we have not applied the agreement in good faith. (defendants' 
affidavit, para. 8 and 9) | The defendants’ affidavit, in discussing the 


declines in number of shop employees during the 1964-68 period, as well as 


during the period referred to by Emergency Board 160--1945-1962--does not 


mention that the shop employee decline in both periods is not significantly 
greater than the decline in number of all non-operating employees in both 


periods. Between 1945-62, Board 160 found a 59.4% decrease in shop employees 
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and 57.4% decrease in all non-operating employees on a national basis. 
(See Upton affidavit, App. 5, p. 5). The defendants' affidavit !(at para. 7 ) 
states that, between September 1964 and September 1968, there was a decline 
of. approximately 27% in the number of shop employees on the Burlington 
(defendants! affidavit, para. 7), but the decline in that same period 
for all non-operating ‘employees on the Burlington was more than 23%. 
My point is that, declines in number of shop employees may have 1attle or 
nothing to do with the question of contracting out of work. | 

5. Thus, it’ is important to place in proper perspective the 
figures showing a decline of 1152 Burlington Shop employees between 1964 
and 1968, In the first place, most of the decline resulted from attrition -- 
in other words, as employees filling unnecessary jobs retired or resigned 
they simply were not replaced. Of course, the 1964 agreement includes broad 
protection for employees secs affected, From the effective date of the 
September 25, 1964 agreement to the present time, the Burlington has made 
protection payments in excess of $550,000 to employees who tage Oa adversely 
affected. As stated in paragraph 8 of my previous affidavit, the normal 
natural attrition rate of shop employees on the Burlington is approximately 
15% per year due to deaths, retirements, resignations, etc. At this attrition 
rate, during the four year period in question aprroximately 2400 shop 
employees left Burlington's service or more than twice the number of reduction 
in positions during the same period, The vast majority of wetiies 
eliminated had nothing to do with subcontracting of work but were eliminated 


as a result of management decisions in other areas which are entirely beyond 


the scope of the contracting out provisions of the 1964 agreement. These 


areas are as follows: 


-a. Centralized Maintenance, Work done at numerous smal] 
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maintenance facilities dispersed over the system was moved to larger more 


| 
centralized maintenance points. 
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b. Modernization. Large capital investments have been made in 
modernizing facilities and tools at Lincoln and West Burlington 


locomotive shops and Havelock freight car shops. Also four new "one spot"’ 


freight car repair shops were puilt at Chicago, Galesburg, Kansas City, 


and Lincoln. 

ec. Retirement of Passenger Equipment. As a result of passenger 
train discontinuances 24 passenger locomotives and 294 passenger cars 
have been retired. 

ad. Motive Power Replacement Program, Systematic replacement of 
obsolete motive power with new locomotives less costly to maintain has been 
progressed during this period. 

e, Work Measurement Standards. Modern industrial engineering 
concepts used in other industries were introduced in locomotive and car 
maintenance operations. 

6. Defendants' affidavit continually repeats its broad, general 
assertions that Burlington has taken the position that it will not honor 
the 1964 agreement and that it has applied that agreement in bad faith. 

(see defendants' affidavit at para. 8, 9, 12, 13, 14) The only example 

given by defendents relates to the repair of components of GE locomotives, 

as to which defendants contend that Burlington has shown a "wholesale disregard" 
for the requirements of the 1964 agreement and a disregard of the "public 
interest found by Presidential Emergency Board No. 160... ." (defendants' 
affidavit, para. 8) Defendants' affidavit is quite obscure in its allegations, 
but what the affidavit must be saying is that we have, in a number of instances 
since the effective date of the 1964 agreement, had work ‘performed by persons 
other than shop employees. That is certainly the case, although the Burlington 
now, as the defendants recognized to be the case in 1964, contracts out less 
work than do many of the nation's carriers (see paragraph 

12, infra. y 2 What the defendants' affidavit does not state is that, 


if Burlington is in bad faith in its application of the 1964 agreement, that 


bad faith is shared and encouraged by the disinterested parties who serve 

on the special board of adjustment created under the 1964 agreement. The 
defendants have progressed to that board--Special Board 50-16 cases. that 
they have alleged to be covered by Article IT of the 1964 agreement, the 
contracting out provisions. Of those 16 cases, the Board has 

ruled in eight that Article II was not applicable at all, has ruled 

in 5 more that Article II was not violated by Burlington and has ruled in 
only three that Burlington subcontracted in transactions that it should not 
have. In short, defendants' complaint really is that they have been unable 
to convince neutrals to interpret the 1964 agreement in a fashion sufficiently 
restrictive to satisfy their unreasonable positions. The example of the GE 
locomotives is illustrative. While the defendants' affidavit states that 
Burlington will not "honor the agreement of 1964 with respect to such equip- 
ment," (see para. 8) the fact is that Special Board 570 has hela that work on 
GE traction motors is not within the detondentelclasettication of work rules 
and, in any event, could not be performed by Burlington's employees because 
of the unavailability of the necessary equipment. I referred to the Board's 
decision in my prior affidavit in this action, but I now attach a copy of that 
decision--award No, 59--as Appendix A to this supplemental affidavit. There 
simply is no basis for the defendants to contend that we will not honor 

the 1964 agreement with respect to this GE equipment, since the board created 
under the agreement to resolve disputes has held clearly that! ‘Burlington 


has the right under the agreement to have repairs on such equipment 


contracted out, Moreover, as I explained in my prior affidavit at paragraph 9, 


Burlington made a written proposal to defendants that, despite the clear 


ruling of Board 570, we would be prepared to enter an agreement with 
defendants in which we would accept that repairs to GE loconctives were 
within their classification of work rules and we would make the substantial 
capital expendtbares necessary to acquire equipment so that repairs on GE 


locomotives could be made by Burlington's shop employees. 


7, The defendents' affidavit contends that Burlington's alleged. 
violations of the 1964 agreement were acknowledged by me in my letter of 
November 19, 1968, to Burlington operating personnel and in subsequent 
conferences with defendants. (see defendants! affidavit, at para. 8, 55, 59) 
In fact, after the defendants repeatedly contended in conferences that we 
had not given the required notice of proposed transactions under the 1964 
agreement, I had our people examine the transactions and determined that 
there were a few in which advance notice was not given but might 
appropriately have been given to defendants. I so advised the operating 
departments of Burlington in my letter of November 19 and urged them to be 
particularly careful in furnishing to my department information as to contem- 
plated transactions, I did not at any time state to the defendants that 
Burlington's alleged abuses of the agreement were repeated or prevalent, and 
I have no basis for believing that to be the case. Again, I note that the 
defendants allegations are in broad generalities, with no specific examples 
of these alleged abuses. The fact of the matter is that the defendants 
simply are not willing to recognize that the 1964 agreement means what is 
says--that it applies only to work within the classification of work rules, 
excluding, for example, GE locomotive equipment, and that advance notice is 
not required of minor transactions. Finally, in order to complete the record 
in connection with defendants! allegations of Burlington's failure to provide 
proper notice to defendants, I am attaching as Appendix B to this supplemental 
affidavit the February 24, 1969 response of Burlington's President, W. J. 
Quinn, to the defendants! letter of February 18, 1969 (Appendix N to 
defendants' affidavit). 

8. Defendants’ affidavit states that neither the March 25, 


1968 demands, nor the January 17, 1969 proposal, nor the March 8, 1969 


proposal of the defendants was intended to prohibit subcontracting by 
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Burlington (defendants' affidavit, para. 12, 53, 65). Again, it is 
significant that the defendants’ disclaimers are brief and generél. 

They do not diseuss in any detail the language of their proposals or the 
effect of that language, as discussed in the Upton affidavit. ‘The defendants' 
March 25 notices and their subsequent proposals are included in the record 

in this action as Exhibit B to the complaint, as Appendices D pnd E to the 
Upton affidavit, and as part of paragraph 26 of the Upton affidavit. Those 
proposals include the initial position of defendants in this dispute and the 
position of the defendants almost a year later--four days before the 


Burlington filed the complaint in this action. Certainly the Language of all 


| 
of the defendants' proposals makes it clear that they sought--as they 


explained in our conferences--to eliminate the criteria of the 1964 

agreement under which contracting out could be justified and to stop 
Burlington from contracting out. Their final word on the natter-—the March 8 
proposal--was clear: "The work set forth in the classification of work rules 
of the crafts parties to this agreement will not be contracted." (see 
Upton affidavit, para. 26) In none of the defendants eae did they 
include exceptions, and they insisted upon eliminating the criteria in the 
1964 agreement that they had told Emergency Board 160 they wanted. The only 
point that defendants' affidavit makes as a basis for saying that the 
proposals were not really to prohibit all subcontracting is that the 
proposals, including the March 25, 1968 notices, included the provision for 
arbitration of disputes, The only problem is that, under either the 
defendants' March 25 notices or its final proposal there would be little or 
nothing for the Special Board to arbitrate, Burlington would be required 


to agree that the criteria under which contracting out could be justified 


would be eliminated from the agreement, so that we could not rely upon them, 


The function of an arbitration board is to decide disputes under an agree- 
ment, so that the only justification we could present for contracting out 
would would be that the work was not covered by the classification of work 


rules. As to anything within those rules, we would have agreed that the work 


"will not be contracted." Thus, the defendants' reference to the availability 


of arbitration is virtually meaningless. 

9, In my prior affidavit and in the affidavit of Mr. Upton, we 
have discussed the proposals made by Burlington in an effort to resolve this 
dispute, The defendants' affidavit attempts to characterize our 
proposals as attempts to weaken or water-down the existing agreement or 
to give Burlington new rights. (see, e.g., defendants’ affidavit at para. 
39, 54, 64). I need not discuss in detail our proposals at this point, 
since the two latest are attached to my prior affidavit and I explained them 
in that affidavit. There simply is no basis for the defendants to assert 
that those proposals represent anything other than what they clearly appear 
to be--major concessions offered by the Burlington in the areas of further 
restrictions upon our rights to contract out and major additions to the 
employment security of our shop employees. I would like to note, however, 
that in this area as in others the defendants merely make broad statements. 
They do not say how our proposals would weaken the existing agreement or add 
to our rights any more then they say how we could possibly justify to an 
arbitrator contracting out work if we signed an agreement embodying their 
demands. Further, I would like to comment briefly upon the defendants' 
characterization of our March 7 proposal in paragraph 64 of their affidavit. 
The affidavit states, among other things, that the proposal sought "the 
recognition by the employees of an absolute right of the carrier to purchase 
any new equipment and component parts" and "an absolute right of the 
carrier to introduce technical and operational changes... ." As is 


apparent from reading our proposal and from reading the 1964 agreement, we 


sought only a continuation of our rights under that agreement ‘and prior thereto to_ 
make such changes and to purchase new equipment and component parts, and in 
exchange for that continuation of our rights we offered not only increased 
protection for existing employees but also the recall of furloughed 
employees at the Aurora shops and the recognition that mapas on GE 
equipment--which Special Board 570 held was not within the classification 
of work rules of defendants--would be included within those rules. 

10. The defendants also state with reference to our March 
7 proposal and with reference to previous SEese OS that we would remove 
‘from Special Board 570 certain disputes under the agreement. As to the March 7 
proposal, they say (in para. 64) that we proposed that Board 570 
would handle disputes only under Article III of the 1964 agreement. That is 
simply not true, as the proposal shows on its face (see defendants’ affidavit, 
Appendix 0). What we proposed was that Board 570 would have 
jurisdiction over disputes under Article II--the subcontractihg provisions-- 
of the 1964 agreement which we were prepared to have continued in effect, 
but to remove the Board's jurisdiction under Article I. Similarly in our 


SenUeLy) 20 aenaerl. we proposed to remove Board 570's jurisdiction over 


Article II and over certain disputes under Article I of the 1964 agreement, 


The reasons for those proposals were explained in detail to the defendants, 


and there is no basis for the statement at para. 46 of the defendants! 
affidavit that we proposed "to tear the whole agreement apart and eliminate 
the special procedures for settlement of disputes." Our position was that 
when we proposed on the Burlington to alter substantially Article II of the 
1964 national agreement it would no longer be possible to have the Board 
established under that national agreement decide disputes under the amended 
Article. Similarly, when we proposed to alter substantially Article I it 
would be necessary to remove from. Special Board 570 disputes under that amended 
Article. Special Board 570 is a creature of the 1964 nationél agreement, and 
the carrier parties to that agreement agreed to have it established 

to decide disputes under that national agreement. Burlington has no power 
+o bind most of the nation's carriers to permit a Board created under 2 


national agreement which would continue in effect as to them to decide 


disputes under a substantially different agreement applying only to 
Burlington. 

11. There are a number of inaccurate and unwarranted statements 
in the defendants! affidavit that are not, in’my judgment, of sufficient 
importance to contradict in this supplemental affidavit. There are two 
points that I will discuss briefly, however: 

a) The aetendants state that Burlington stalled negotiations 
and that I did not attend some of the earlier meetings but rather sent 
my staff officers who were not authorized "to enter upon serious negotiations." 
(defendants' affidavit at para. (17)) There is no basis for the allegation 
that my staff officers lacked full authority, as I advised the defendants 
during the meetings, and the negotiations in this dispute were conducted as 
expeditiously as possible consistent with the demands upon my department 
in our dealings with the 18 organizations representing our employees. 

b) The defendants refer to the proviso in our proposal of November 
18 in which we reserved the right to continue to process our March 29, 
1968 counterproposals in the event that defendants did not accept the 
November 18 proposal, and they state that we thus "set forth the first 
threat of self-help to accomplish" our purposes in the dispute (defendants' 
affidavit at para. (44)). That statement is curious in that defendants 
admit that they circulated a strike ballot on June 29, 1968, more than 4 
months prior to our November 18 proposal (defendants' affidavit, at para. (9)), 


but more importantly, the defendants’ characterization of our proviso as 


a "threat of self-help" can only be described as preposterous. The representa- 


tives of defendants who executed defendants! affidavit are experienced negotiators, . 
and they are well aware of the common practice of parties in negotiations to 

make offers. to resolve disputes with provisos that, in the event the other 

party does not accept the offer, the party making it has not waived the right 

to revert to a previous position. That is all that we aia in the proviso to 


our November 18 proposal, 


12. In closing this supplemental affidavit, I would like to put 


into proper perspective the relative position of the Burlington as among the 
nation's carriers on the S$ssue of contracting out work, The actendonts* 
affidavit secks to give the impression that the Burlington contracts 

out on a widespread basis and that it is that factor that caused the deferi- 
dents to serve their March 25, 1968 notices upon Burlington but not upon the 
many other carriers yho- are parties to the 1964 national agreement. (see 
defendants! affidavit at para. 7 and 9) eS status of the Burlington on 
the issue of contracting out was testified to in 1964 before | 

Emergency Board 160 by Winfield Homer, a witness for defendants in that pro- 
ceeding. Mr. Homer conducted a survey of defendants’ general chairmen on 

a large number of railroads and found that some contracted out no work, 

some contracted out a little work, and some contracted out a great deal of 
work, As to Burlington, he testified that "four oe ¢ Bretggneral chairman 

on that carrier reported a little contracting aie In generall, there was 
not a great deal of contracting out on the Burlington." transcript of 
proceedings in Emergency Bd, 160, May 7, 1964, p. 1007. Since 1964, 
Burlington has continued to contract out some work, though not as moch as 
we would if were not restricted by the 1964 agreement. As 2s work that 
we have contracted out, in most of .the instances — in which the aefendants 
challenged us, the Special Board determined that our menagenent decisions 
were proper. In my opinion, however, the Burlington in 1968 is jin much the 
same position as in 1964 compared with other carriers. We contract out more 


work than some but substantially less than most carriers. 


District of Columbia) SS 


_ Subseribed and sworn to before me 
GEES 28th day of March, 1969. 


ZL bien loa A, Oey 


Elizebeth L. Mayo 
Notary Public 
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S.B.A. Nox 570 
Award No. 59 | 
Case No. 82 


Special Board of Adjustment No. 570 


Established Under 


Agreement of September 25, 196) 


Chicago, Illinois - October 2h, 1967 


PARTIES System Federation No. 95 . 
TO Railway Employes' Department 
DISPUTE: A.F.L. - C.1.0. - Machinists 
and 
Chicego, Burlington & Quincy Railroed Company 


STATEMENT ° That the Chicago, Burlington and Quincy Railroad’ Company, 

OF CLAIM: violated Article II of the September 25, 1964 Agreement when 
it sent traction motors off its property to the General 
Electric Company, Eric, Pennsylvania, for repairs, there- 
fore, Machinists H. Henry and J. L. Sink be compensated 
equally for the same nunber of hours vork of the; Machinst 
Craft performed and cherged for by the outside concern. 


FINDINGS: The Employes contend: (1) that the rebuilding and repairing of 
traction motors is within their classification of Work Rule 45, 
and that these unit exchenges therefore come within the provisions of Article II 
of the Mediation Agreeuent of September 25, 1964; (2) that the Carrier's diesel 
repair shop at Burlington, Iowa wes properly equipped end manned for the complete 
rebuilding of diesel units; end (3) that each of the two Claimants should be 
paid for one-half of the machinist man-hours performed by the General Electric 
Company. 
The Carrier's position is (1) that the rebuilding of these 
5-GE-752-E traction motors is not work included in the Employees’ classifica- 
tion of work rules, and therefore does not come within Article II of the 
Mediation Agreement; (2) that the carrier has neither the equipment nor the man— 
power to perform the work; and (3) thet in any event the Claimants were fully 
employed on regular assignments during the period in question, and therefore j 
lost no wages or other benefits. ae 


Article II of the Mediation Agreement of Septenber 25, 1964 provides 


as follows: 


"ARTICLE II ~ SUBCONTRACTING 
“the work set forth in the classification of work rules of the 
crafts parties to this agreement will not be contracted except 
in accordance with the provisions of Sections 1 through of 
this Article II." ; 


Rule 45 of the Current Agreement is as follows: 
"RULE 45 -- CLASSIFICATION OF WORK 


"Mechinists' work shall consist of laying out, fitting, adjust- 
ing, shaping, boring, slotting, milling and grinding of metals 
used in building, essembling, maintaining, dismantling and in- 
stalling locomotives and engines (operated by steam or other 
power) pumps, crenes, hoists, elevators, pneunetic end hydrau- 
lic tools end machinery, scele building, shefting and other shop 
machinery, rachet and other skilled drilling and reaming; tool 
and die making, tool grinding end machine grinding, cxle truing, 
axle vheel end tire turning and boring, engine inspecting; air 
equipment, lubricator and injector work; removing, replacing, 
grinding, bolting end brecking of all joints on superheaters; 
oxy-acetylene, thermit end electric welding on vork generally 
recognized as machinists' work; the operation of ell machines 
used in such work, including drill presses ond bolt threaders 
using a facing, boring or turning heed or milling apparetus; 
ana all other work generally recognized as machinists" work." 


The claim vas made on the property on May 29, 1966, and denied 
on June 9, 1966, et which times three model 5-GE-752-E traction motors had 
been sent to the General Electric Compeny on a unit exchenge besis. On March 1, 
3967 notice was given of the submission of the claim to this Special Board. 
Meantime during 1966 seven more such traction motors had been sent out on the 
same basis, and the presentation here has been as if all ten motors had been in- 
volved in the claim on the property. 


: For twenty years or more, the Carrier purchased no General 
Electric locomotive wits or traction motors, although it still has some old 
GE equipment in use in switching operations. In 1964 it ordered end received 
six GE U-25-B locomotives, each with four model 5-GE-752-E traction motors; in 
1965 twelve General Electric U-25-C locomotives, each with six such traction 
motors; and in 1966, sixteen General Electric U-28-C locomotives, each with six 
such traction motors. Eleven spare traction motors also were purchased. This 
made a total of 203 traction motors of that model, all covered by a two year 
or 250,000 mile warranty; of the three sent in before the claim, two were beyond 
the warranty and six within it. : : : 


The warranty provided as follows: 


"The Company warrants to the Purchaser that each locomotive 
manufactured or rebuilt by it hereunder will be free from defects 
in material, workmanship and title under normal use and service, 
and will be of the kind and quality designated or described in 
the contract. * * * If it appears within two (2) years from the 
@ate of shipment’ by the Company, or within 250,000 miles of 
operation, whichever cvent shall first occur, that the loco- 
motive delivered hereunder does not meet the warranties, speci- 
fied above, and the Purchaser notifies the Company promptly, the 
Company, after verification as to condition and usage, shall 
correct any defect including nonconformsnce with the specifi- 


cations, at its option, either by repairing eny defective 
part or perts mede available to the Company, or by meking 
available at the Company's plant or warehouse, a repaired 
or replacement part." 


While the warrenty of course did not cover wear, or any defects 
except as stated, the Carricr naturally desired to take the fullest possible ad- 
vantage of it, and its right to do so was not questioned during the handling on 
the property. On June 9, 1966 the Staff Officer wrote to the General Chairman 
as follows: ; Piae : 

: . : pet 
“When I informed you in conference on April 22, 1966 that 
the five GE traction motors were all under werranty, you 
agreed that this wes in accord with past practice end not 
controlled by Article II of Medietion Agreement A-7030. 

I am developing the information vhich will establish this 
as a fact. It will be furnished you shortly." 

The General Chairman seems not to have questioned the statement, 
but askea for evidence concerning the warranty, which he finally received with 
copies of the seven purchase orders entitled "G.E. Co. Warrant Unit Exchange 
Plan - Option No. 1". However, as above noted there were two motors not under 
warranty, which were sent in before the claim was presented end denied, and one 
thereafter. | 


The classification of work rule does not specify the rebuilding 
of traction motors, although it mentions the "milling", etc., “of metals used 
in building, assembling, maintaining, dismantling and installing locomotives 
and engines," “welding on work generally recognized as machinists’ work; * ® * 
and all other work generally recognized as machinists" work". 

The carrier admits that some traction motors have in the past 
been rebuilt on the property, but alleges that these 5-GE-752-E traction motors 
are substantially different, have never been and cannot be rebuilt there, because 
essential equipment is not available; that the rebuilding of the traction motors 
‘in question therefore does no constitute “york set forth in the classification 
of work rules", so as to come within Article II of the Mediation Agreement; that 
if it does come within Article II it can be accomplished by unit exchange under 
Section I of Article II because skilled manpower is not available on the property, 
and, because essential equipment is not available. It states ‘the circumstances as 
* follows: 2 


* "The Burlington had never rebuilt model 5-GE-752-E traction 
motors. Locomotive units purchased between 1934 and 1943 had been 
equipped with General Electric traction motors. These units were 
of a much lover horsepower. The traction motors used thereon 
were. dissimilar from the model 5-GE-752-E in many respects. These 
older traction motors varied between 125 and 250 horsepower each 
and were on switch engines. The newer traction motors model ~ 
5-GE-752-E are subjected to much higher horsepower, 600-750 horse- 
power cach. This produces more intense heat and within the limited 
space available on a diesel locomotive, many problems are pre- 
sented in dissipating that heat. ; Sora! 


“One answer developed in 1962 for dissipsztion of heat produced 
by higher horsepover traction motors is the process known es 
tungsten inert g@ns welding of the comuutetors. In older 
rection motors solder was used to join the ermature cocl lead 
with the conuutetor riser. At high temperatures this solder 
was frequently dislodged causing hot spots and mejor repcirs. 


"General Electric developed the tungsten inert gas welding 
process, celled TIG velding. This welding process uscs 
tungsten for the electrode. ‘he molten weld puddle is pro- 
tected from the atxosphere during the welding operation by ea 
mixture of helivm end argon. These gases are used to shield - 
the weld from the etmosphere. TIG velding permits a greeter 
overlozd capacity, results in reduced repairs end maintenance 
expense. Time has proven it to be fer superior to prextous 
soldering or brazing of commutators 


"Attached hereto marked ‘Carrier's Exhibit No. 1‘ is a copy 
of tvo-pese pamphlet numbered GEA-1568 which explains TIG 
welding. Also attached marked ‘Carrier's Exhibit No. 2" is 
a sketch showing how this welding operetion is performed. 


"There is other machinery not shown on the sketch required to 
automatically TIG weld commutators of traction motors. Several 
tenks are required to store the gases used, eas vell es a sepzratc 
machine to feed the coils of tvngsten electrode. A completely 
automatic TIG velding outfit costs approximately $32,000. 


“Because the Burlington had never before rebuilt model GE-752-E 
traction motors, end since we did not have any TIG welding 
equipment, a Beckton was made to send all General Electric 
traction motors of this model to the manufecturer for unit ex- 
change. This included the traction motors not covered by 
warranty. 


“Or course, all traction motors returned to General Electric in 
196 and 1965 vere covered by the two-year or 250,000 mile 
warrenty. In 1966 there were seven traction motors sent to 
General Electric covered by varranty, and three traction motors 
also returned on & unit exchange basis which vere not warranty. 
These last mentioned three traction motors are the subject of 
this dispute. 


"In April of 1966 the electricians' and machinists’ organi- 
zations made inquiry about sending General Electric traction 
motors to the manufacturer. A conference was held with both 
General Chairmen on April 22, 1966, at which time they were 
advised that this policy had been adopted for the reasons 
bricfly outlined ebove. Another factor was the shortage of 
help existent at our West Burlington Shops, where all loco- 
motives are rebuilt. 


| 
"Under date of Mey 29, 1966 the machinists' orgenization 
filed ea claim on behelf of tivo West Burlington machinists. 
These two claimants vere employed full-time et the West 
Burlington Shops, and are still so employed. No employes 
have been laid off at that point in any craft at eny time 
pertinent to this dispute. The claim was declined on the 
besis that the rebuilding of General Electric traction motors 
model 5-GE-752-E were not covered by Article II of Mediation 
Agreement A-7030, since they had never before been rebuilt by 

_ the Carrier. 


"The parties continued to exchange correspondence on this 
@ispute. Under date of Jenusry 3, 1967 the Orgenization was — 
given complete edvice as to all of the traction motors shipped 
to Generel Electric during the year 1966, which included seven 
under warranty end three not under verrenty. A copy of the 
Carrier's letter of that date is attached marked "Carrier's 
Exhibit No. 3'. The Board will also note thet in thet letter 
the Carrier gave notice to the Organization that if this 
traction motor work was held to be covered by Article II of 
Mediation Agreement A-7030, this letter of January 3, 1967 
was to be taken as notice under Section 2 of that Article that 
the subcontracting of all rebuilding of model 5-GE-752-E 
traction motors ves necessary. The Carrier cited from! the 
agreement the following critcrie as epplicable to this; sub- 
contracting: 


'(2) Skilled menpover is not available on the property 
from active or furloughed employes. 


'(3) Essential equipment is not availetle on the property.' 
| 


“This notice explained that there have been cight to ten 
vacancies throughout the year 1966 at the only place where 
this operation could be performed -- the West Burlington 
Shops. The notice of January 3, 1967 also explained that 

a machine to TIG weld the armatures was required as essential 
equipment." 


t # * ; : : 
| 

"In considering the application of Rule 45 to traction motor 
repairs, the Board should also bear in mind the lack of 
equipment to TIG weld the armatures. It cannot be questioned 
that this new welding process is essential to the proper over- 
haul of model 5-GE-752-E traction motors. The processes used 
at our West Burlington shops on other models of traction motors 
will not hold up under these higher horse€ powers and more in- . 
tense heat. The Carrier was not equipped to take on this work 
at the West Burlington shops. To do so would require a capital 
expenditure of $32,000." 


fhe Generel Chairmen contended that “the listing of the necd 
for a TIG welding machine is not facturl; that maxyy people familiar with the re- 
peir of these traction motors agree that this work coulé have been performed with 
our present equipinent™. 


However the Carrier submitted a statement from the General Electric 
Company, the menufacturer of these traction motors, which explains the néed for 
the proccss es follows: 


“Historically, one of the veekest parts of d-c rotating equipment 
has been the connection between the armature coil lced and the 
commutator riser. 


"Solder, most often used to join the lead end riser, frequently 
melts and is 'throvn' at high temperatures resulting from short- 
term overloads end other causes. This creates increased re- 
sistence at the lead-riscr joint, causing hot spots. In time, 
major repzirs may be necessary. 


"Previous ettempts have been made to solve this problem by using 
either sa high temperature soft solder, such as lead-silver, or 
a brazing alloy. Both are better than conventional tin solder, 
but with lead-silver it is difficult to obtain uniformly low 
contact resistence and brazing is time consuming and costly. 


"Now, after several years of research, General Electric, alonc, 

offers a new metel joining method for d-c armature connections. 

This is snother step in helping you achieve Productive Main- 

come maintenance calculated to prosuces the SEES total 
ost per unit of production. 


“Called TIG welding, the process uses Tungsten for the 
electrode, while ean Inert Gas shields the weld puddle from all 
atmospheric contamination. No filler netel of eny kind is 
added. The joint is all copper, a fusion of coil Lead and 
riser, assuring 8 strong, positive connection.” 


# # # 


"JIG welding is presently being used by General. Electric in the 
manufacture and repair of a broad renge of industrial and trans- 
portation service motors end generators." 


Even in ithe absence of such special conditions it has long been 
held by the Second Division of the National Railroad Adjustment Board that the 
sending out of traction motors on a unit exchange basis, and not for actuel re- 

conditioning or repairs, is not in violation of work rules. Awards Nos. 2188, 
2377, 2922, 399k, 3995, 3996, 3997, 3998, 3999, 4002, 4523, 4548 ana 4722. The 
special conditions indicated here are the lack of equipment shown by the manu- 
facturer as well as the ‘Carrier to be necessary, and the consequent fact that 
traction motors of this type have never been rebuilt on the property so as per- 
haps to have come within the classification of work generally recognized es yithin 
the Agreement. Consequently the unit exchange of these traction motors is not 


within the provisions of Article II of the Mediation Agreement ‘of September 25, 
196!:, end if it were, would come within the third essential criterion of Section 
1 thereof, namely that essential equipment is not available on the property. 


The Employes rely upon Second Division Avards Hos. 3457 and 
3720. But in both of those awards it was stressed thet the shop was fully- 
equipped to perform the vork. 


In Award No. 2, this Speciel Bosrd said: 


"ghe unmistekeable intent end aim of Article II, Section 1(3) 


of the Agreement is to proscribe subcontracting only when the 


essential equipment is, in fact, available on the property." - 


It is not necessary to consider the additional; contention of 
the Cerrier thet sufficient skilled personnel vere not availedle. 


AWARD 
Claim denied. 


Adopted at Chicego, Illinois - Oki fer AY, 1967 


Vict errs 


Neutral eae | 


LI eles agplngy Meera Olah 


LN! Lii<—<———= 
Carricr Members Employe Members 


S. B.A.No. 570 
Award No. 59 
Case 82 


SHOP CRAFS'S SPECIAL BOARD OF ADJUSTMENT NO. 570 
ESTABLISHED UNDER 


AGREFMENT OF SEPTEMBER 25, 196% 


DISSENTING OPINION OF EMPLOYEE MEMBERS 


The decision is not in keeping with the facts and the Agreement. 

The record before the Board showed the Carrier as having a repair 
shop at West Burlington where "traction motors are overhauled and 
rebuilt, and the modern tools and equipment used by West Burlington's 
skilled shop force." 


The so called "TIG" (Tungsten Inert Ges) welding is nothing more than 
the heli-arc welding process which Carrier admits it has in its shops 
at West Burlington. Employes Exhibit G, a letter from the General 
Chairman to the Carrier states: 


"Your listing of the need for a tig welding 
machine is not factual at all. I have talked 

to many people familiar with the repairs of these 
traction motors and they all agree that this work 
could be performed with our present equipment. 

You are well aware that this shop is equipped with 
all the latest and modern welding equipment which 
includes Sigma-welders, heli-arc, etc." 


Article VI Section 1] of the Agreement of September 25, 196: provides that: 


"rach written submission shall be limited to the 
material submitted by the parties to the dispute 
on the’ property***". 


This dispute was taken off the property when the General Chairman filed 
notice, dated March 1, 1967 pursuant to Article VI Section 9 of the Agree-— 
ment, to the Carrier and members of the Board. - 


=e 


S.B.A. No. 


Fmployee Members Dissent - Continued - ; Award No. 
Case §2 


Yet the Carriers submission contained “literature from General Elec- 
tric” transmitted with Carriers letter dated March 11, -196{ which 
was received by the organization on March 1h, 1967 in the following 
menner’ (Carrier's Exhibit No. 5). 


"I am enclosing herewith some literature from 
General Electric releting to tig welding". 
| 
The employes submission had been previously filed with the Employee 
members of the Board in accordance with Article VI SecetOny 10 of the 
Agreement. 


The inclusion of such material in Carrier's submission, which was in 
violation of Article VI, Section 11, was protested by the employee 
members of the Board in discussingthis case with the Referee. It is 
this literature that the Referee esserts is "a statement from the Gen- 
eral Electric Company" and on which he relies to support his palpably 
erroneous decision. The decision is not in keeping with the facts 

and Agreement Rules and we vigorously dissent. 


Employee Member ) 


Wi 


ome Membér ) 


APPENDIX B (2% gage) 


aecavew 


‘February 24, 1969 ; FEB 26 565 
7 ASST. 70 PRESIDENT 


Mr. E J. Hayes Me. Ce He Long, 
Prestdent, System Federation No. 95 General Chairman, 1DF&O 
and General Chatrman, SMWIA 1201-1/2 Regents Bouleverd 
545 South Broadway ne Tacoma, Washington 98466 
Aurora, Ulinots 60505 epee Sees 
‘ 2 i : Mr. W. 3 Peck. I 

‘Mee G. R. DeHague General Chairman, IBEW 
Secretary, System Federation No. 95 | 360 Robert Street 
ond General Chairman, [AMAW ; ” $t, Paul, Minnesota 55101 
2516 Yoder Drive = EPS OS coed oe ate CoO 
Burlington, lowa 52601 tle caineNG EC. Robison 

6 2ce: Se . ; General Chatrman,' PRCA 
Mr, A, b. Kohn ; 4100 Cornhusker Highway 
General Chairmen, IBBISBSF&H Gy Lincoln, Nabe 68504 
2303 North 49th Street siding? ise ; 
Milwaukee, Wisconsin 5321 0 


Gere ee sae 
_ Reference is made to your letter of bry 18: 


; { have reviewed the files ond discussed this matter vith our Labor 
Relations and Mechanical Officers ond cannot accept your characterization of our 
efforts to seitle this Conteeser ; 


> The Burlington hes a long history of living up to tts lbor coment 
and for its BES In the adminfstration 3 those ERECT ES 5 


wQe~ 
: { reclize the? parifes te agreements otron differ tn their intespretations 
of such ugrecinenis. However, the reserds show that bofore Special Board of Adjustaent 
No. 570 and the Second Divistcn NLR.A.B., the Burlington's intexpretaiton has bees 
’ o & ~ 
upheld more offen then not, and where a violation wes found, the Cezrier has promptly — 
complied with the Awerd. FG Bre BEES s ope ae tee 


L have reviewed your Section 6 notice and must egree with the position 
token by the Lebor Relotiens Deporiment — that your proposals wo uld encroach en 
management prerogatives fo such on exireme extent fhat your notice is not subject fo 
mandatory collective bargaining. Nevertheless, if is my sincere hope and desire that 
this dispute con be omicebly disposed of at the meetings scheduled to commence on 
Februcry 27, 1969. rie 


. 


- Yours truly, RSA On aa 


cae, 


(Slane) VALLIAN J. QUINN 


/ 


bec. - Messrs. A. E. ee 


Deas. ie lec Taylor. 


AFFIDAVIT OF WILLIAM J. JACKEL ON BEHALF OF PLAINTIFF 
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; IN THE 
UNIVED STALES DISTRICT COURT 
FOR THE DISTRICE OF COLUMBIA 


CHICKCO, BURLINGTON & QUINCY RALLROAD 
COMPARY, ; 


Piainvirr, 


v. Civil Action No. 630-69 


RATIWAY EMPLOYERS! DEPARTMENT, 
AFL-CIO, et al., 


meee SS rw 


Defendants. 


AFFIDAVIT OF 
WILLIAM J. JACKEL 
__ACF INDUSTRIES 


te of Baiscourd 


County of &. Charlies 


~~ 


a ee apes REA ty A ae Soa ‘ 
wh EBaswa Yite Prndident of £07 Tacusintes, 


"J. Lom in chercca of the reilrocd cer maawiactusing 


aetivisies of the American Car and Foundey Divisic LCi) The Acnericen 


tar and Foundry Bivisien of AGT industries is o manu meres of fretsht 

cars of alltypoa. Tkove beon exguged in these and other meosufcetusing foz 

mors than twenty-five ye2za. As a mntlor of continuing bustaces activity 
and exaployment by ACT, ism required to be ent am infosmad and knowledces - 


able about tha rattters ect forth below: 


If the Bustington Lallroad were required te manufacture those cemponcat 
parts normelly mencfactured by balldess of roiling stock nad theres ito 
assemble all ef its fzeight cars &autead af purchasing these paste or the Speieht 
cero ag units, it would need a plant of crcctaliced design, eize and citpot. It 
would be uarealistic and linpsssible to state an apinion of the cost of providing 
plant equipment and percenncl for the manwfacture of all component parts, 25 

: : | 


thio {9 nct done by any frolgit car bauiléss in the United States, 


Aceuczsing an annual Buzlington requizermont for an average of 1, 503 freight 
care, with o normal mix of box care, Mzt cars, hopper cara, end refzigerator 
cars, and the various varieties of cach aa they are ceneeliy heing ordered 
teday, it fo my opinion: | 

Q) that:a modern efficient plant of this kind would cost more then 

7, 780,000 dotlars, including necessary tools and facilities; 

(2) that eppsoztrnately 1,225 Eeeyees supervisors and cficert 

vrebrene (e304 


v 
s 


would be nacdsd for Its o 


that ennenal payroll cost of approximately 3, 855, O60 colters 


would be incurred based on current labor costs; 


ent force of approximutsly “9 


2. G00 Golere 


Santis 
} ~ arene ta 


vel CLELGECLS Pl et were Rest excl opariind of Cho Gib: 
ove, the velune of ears to ke produced of euch o 
no stoakh % co rentine cout clicicnsies of mas 


re, inway ols: Zon, the unit cost of fyeict cars built et am averege sslume of 
. 


gronter than the wait coat ef ides ae care Irullt in the shops of AGT. 


AG & PS 8 "Eh ator, which is 

cocoate coasitusation i ctading f patent rights not OWES 

LCE, Me Coz9 wet moaniaciere all compoucs 5 posts of the freight enra Kauivede 
Approximately 59 per cent of tha con sponent parte of the freight cass ACF cure 


rontiy ectls are parckascd 3 frown manufacturers and suppliers ctsise of AGH. 


Lpllewso forte 


(Williare J. Jacksh, Ay Presiaont) 


exkbed end sworn to before me 


tis 77 __ day of March 196% 


es lok Ficd he 
Notary 7 Peplic 
My coraratsaton expiress 


PUCLIC, STATE OF MiSsouUR! 
MY COCMISSION EXEIRES JULY 18, 1 
ISEUEG TRY MMESGUTT PCTARY ronan 


AFFIDAVIT OF M. W. MAKAR ON BEHALF OF PLAINTIFF 


Docket Item 15 : 


IN THE 
UNITED SLAVES DISTRICT COURT 
FOR THE DISHRICT OF COLU::BIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COAPARY, ; 


Piraintiry, 


RAILWAY EMPLOYES' DEPARIWENT, 
. AFL-CIO, et al., 


) 
) 
) 
“ Civil Action Ro. 630-69 
; ) 
) 
) 
) 


Defendants. 


AFFIDAVIT OF 
M. We MAKAR 
GENERAL ELECTRIC COMPANY 


AFFIDAVIT 


My name is M. W. Makar. I am Manager-Finance for the Locomotive Department 
of the General Electric Company. JI am in charge of the financial activities of the 
Locomotive Department of the General Electric Company. I have been engaged in these 
and other related matters for approximately fourteen years. Because of the forcgoing, 

I am informed and knowledgeable about the matters set forth below. 

If the Burlington Railroad were required to manufacture one and acquire the 
remainder of the components necessary to manufacture and assemble its new locomotives, 
instead of purchasing such locomotives from others, it would need a plant of specialized 
design, size and output. 


Assuming an annual Burlington requirement of 25 new locomotives, and of the 
type of locomotives generally purchased today, it is my opinion: e 


(1) That a modern, efficient plant of this type would cost approximately 
$15 000 000 - $20 000 000 including the necessary tools and facilities; 


’*(2) That approximately 200 - 250 employees, supervisors and operators 
would be needed for its operation; and, 


(3) That annual payroll costs of approximately $2 000 000 - $2 500 000 
would be incurred based on current labor costs; and, | 


(4) That as a matter of sound business judgement, a research and development 
activity would also have to be undertaken involving an initial plant 
and equipment investment of approximately $3 000 000: and employment 
of approximately 30 persons with an annual payroll of approximately 
$350 000 - $400 000 just for this research and development activity. 


Even if a new, modern and efficient plant were built and operated which was 
of the size, cost and scale set forth above, the volume of locomotives to be produced 
at such a plant would be too small to realize the cost efficiencies of mass production 
or to justify the research and development which is necessary in order to provide 
efficient, modern locomotives. Therefore, the unit cost of locomotives built at an 
average volume of 25 new locomotives annually would be approximately 2 to 2-1/2 times 
the unit-cost of an identical locomotive built in our own shops. 


As a matter of current business practice and custom, which is based on 
economic considerations including the problem of patent rights which might not be 
owned by our company, General Electric Company, does not manufacture all of the compo- 
nents in the new locomotives we sell. cot 


Le Pot whoo 


M. W. Makar 
Manager-Finance 
Locomotive Department 


Soscrioe and sworn to before me 
this 2) day of March 1969. 


SUPPLEMENTAL AFFIDAVIT OF I. C. ETHINGTON 
ON BEHALF OF PLAINTIFF 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 
Plaintiff, 


Vv. 


Civil Action No. 630-69 


RAILWAY EMPLOYES' DEPARTMENT, 
AFL-CIO, et al., 


ews SS aS Sarr’ 


Defendants. 


SUPPLEMENTAL AFFIDAVIT 
OF I, C, ETHINGTON 

I. C, Ethington, being duly sworn, deposes and says: 

1. I am the same I. C. Ethington who signed the naffidavit of 
J. C. Ethington on behalf of plaintiff" previously filed herein. 

2. Ihave read the affidavit filed by the defendants in this 
action. The purpose of this affidavit is to set forth the facts regarding 
suggestions in the defendants’ affidavit as to the effect on the Burlington's 
operations of the defendants’ demands. Agreement to the unions! demands -- 
even if we assume that the unions would exercise their powers in a reasonable 
manner -- would give the unions an absolute veto over the acquisition and 
repair of equipment, a function that inherently belongs to management. 

3. In their affidavit, the defendants suggest thet their demands 
would not really preclude Burlington from "contracting out" work when 
that is necessary. Accordingly, the precise nature of the defendants" 
demands should be made clear. : 

4. The defendants' original section 6 notice, attached to the 
Complaint as Exhibit B, proposed an agreement providing that "work set 
forth in the Classification of Work Rules and/or work generally recognized 
as work of the craft or crafts parties to the agreement shall not be 
contracted except by special agreement. . . ." Similarly, in the unions' 
most recent demand, handed to the Burlington's representatives on March 8, 
1969 (Upton Affidavit, pp. 20-21), the defendants demanded ‘that the 


Burlington agree that the "work set forth in the classification of work 


nn fey ee 


rules of the crafts parties to this agreement will not be contracted." 

5, Accordingly, everything within the scope of the defendants' 
classification of work rules is within the scope of the defendants! 
present demands. Some of the important mechanics' classification of work 
rules are set out in Exhibit A to the Upton Affidavit. Lists of the 
numerous operations or work that come within the classification of work 
rules are attached hereto as Attachment A. As explained in the Upton 
Affidavit, these rules serve only to allocate such work as is done on the 
Burlington among Burlington's employees; they were not intended to be 
restrictions on the railroad's right to purchase needed services or equip- 
ment. The unions’ present demands, however, would convert the classification 
of work rules into restrictions on Burlington's right to contract out repairs 
and other work or to purchase equipment. It has been reported to me 
that the defendants have made it clear, and their affidavit does not 
deny, that the unions jnelude the acquisition of equipment within the 


scope of the demanded veto over "contracting out." 


6. Not only would these demands require Burlington to undertake 


the repair of much complicated machinery which it is not equipped to 
repair, but they would also require Burlington, a transportation 

company, to initiate extensive manufacturing operations. The costs of 
engaging in some of these manufacturing operations are indicated in 
affidavits of representatives of manufacturers, filed Nereenie Any 
finished product originates with basic raw materials, which are processed 
in a manufacturing plant by various operations and then assembled. Thus, 
two important finished products used by railroads are railroad cars and 
locomotives. They are constructed of steel, copper, wood, and other raw 
materials, which have been processed into numerous component parts that 
go into a completed railroad car or locomotive. The classification of 
work rules of the crafts involved in this dispute cover most of the work 
or labor required to process or make most of the component parts of 


locomotives or cars from basic materials. In addition to the materials, 


oe 


what is needed to make the finished cars or locomotives is a manufacturing 
plant equipped for the work, staffed with appropriately skilied employees. 
The rion? written demands would require Burlington to SoS employees 
represented by the defendants to perform this work. If the unions are 


given and exercise the veto which they have demanded, Burlington would be 


required to go into the manufacturing of most of the many component parts 


of locomotives and cars, and the assembly of those parts into complete 


locomotives and cars. That would also be true with respect to work 
equipment, automotive equipment, and thousands of other itenis of equipment 
used by Burlington in conducting its transportation business. 

7. For example, Burlington now purchases main generators for 
diesel locomotives. Acceding to the unions’ demands would require 
Burlington to manufacture these generators unless the several unions agree 
to their purchase. That is so because, in general, the work required to 
change basic materials into a main generator is covered by the classification 
of work rules of the crafts in this case. The manufacture of a mata 
generator would require the services of machinists, blacksmiths, and 
electricians, as described in their classification of work jules. Thus, 
if Burlington agreed to the unions' written demands, its machinists could 
claim that they are entitled to do the slotting, milling, grinding, and 
bolting of all the metal used in a main generator; its blacksmiths could 
claim the work of forging, bending and welding of certain we 3 and its 
electricians could claim the work of installing all the electric wiring. 

8. In brief, a main generator consists of steel ,, copper wiring, 
insulation, and other materials, which are assembled in a manufactured 
metal frame. Virtually all the work involved in turning these basic 
materials into the various parts of a main generator is within the classi- 
fication of work rules for the crafts represented by the defendants. Thus, 
under the unions! demands, Burlington would be required to manufacture 
such generators unless the unions did not exercise the veto and agreed 


to permit their purchase. 
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9. “The main generator in a diesel locomotive is driven by a 
@iesel engine. Here again, the shop crafts could claim, now or later, that 
they are entitled to manufacture diesel engines and all component parts 
therein if their current demands are accepted. The work required to 
manufacture a majority of the many parts in a diesel engine would come 
within the classification of work rules for machinists, boilermakers, 
blacksmiths, sheet metal workers, molders, and electricians. 

10. There are more than 230,000 separate parts in a typical 


diesel locomotive, including such parts as the cab, running gear, wheels, 


etc., ete., the manufacture of most of which would be within the scope of 


the shop crafts' classification of work rules. It takes four parts 
catalogues nearly a foot thick in total to list the many parts of a modern 
diesel locomotive. Not even the diesel locomotive manufacturers fabricate 
all these parts. They purchase many of them. (See affidavits filed 
herewith. ) 

11, Burlington requires approximately 25 new diesel locomotives 
each year. None have ever been manufactured by Burlington. Basically, 
two different types of diesel locomotives are used and they differ in 

‘basic mechanical concept. General Motors manufactures a diesel locomotive 
having a two cycle engine, while a General Electric locomotive has a four 
cycle engine. This primary difference in the engine would necessitate 
different tooling for manufacture or repair. 

12. The work involved in the manufacture of most of the component 
parts in freight cars would also be within the defendants! classification of 
work rules. Freight car couplers are an example. The coupler is attached 
to the end of the car and couples to a similar device on an adjacent car. 
Burlington now purchases these couplers from several manufacturers. The 
coupler is an assembly of one large and several smaller steel castings. 

The steel must be molded -- work within the molders' classification of 


work rule -- and milled, ground and finished -- work within the machinists’ 
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classification of work rule. The work involved in final assembly of the 
coupler would be within the carmen's classification of work rule. 

13. A similar situation prevails with respect to freight car 
doors. Under the unions! written demands, the shop crafts could claim ° 
that they are entitled to perform the work involved in manufacturing doors. 
A freight car door may appear to be a relatively simple part of a freight 
car, However, the conversion of basic materials into freight ear doors 
requires work which is within the scope of the machinists’, blacksmiths’, 
and sheet metal workers! classification of work rules. Thus, if Burlington 
acceded to the unions' written proposals, the shop erafts could claim that 
they are entitled.to manufacture car doors, and that Burlington is therefore 
precluded from purchasing doors from suppliers without the unions! consent. 

14. The same is true of steel freight car wheels. Neither 
Burlington, nor any other railroad so far as I am aware, has manufactured 
such wheels in the past several decades, However, virtually all the work 
that goes into the conversion of steel into finished freight car wheels 
appears to fall within the literal scope of the machinists’ ; blacksmiths’, 
and molders' classification of work rules. Thus, shaping of the basic 
metal is molder's work if the wheel is cast, and placksmith's work if the 
wheel is forged. After the hot metal has been shaped into p wheel, the 
machinists could claim that they are entitled to do any machining necessary. 
Therefore, if Burlington signed the written agreement proposed by the unions, 
the right to manufacture freight car wheels would be subject toa union 
veto and now or later could be claimed by Burlington's shoperaft employees. 

15. I could go on in a similar vein with respect to the aeEES 
other components of freight cars. There are a great many such components 
the manufacture of which requires work which is within the scope of the 
shoperafts' classification of work rules -- e.g., axle bearings, braking 
systems, floor systems, sides, sill steps, side ladders, ete. Not even 


freight car manufacturers fabricate all these different parts. They buy 


many components. Under .the unions! written demands, however, Burlington 
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would not only be required to construct all its freight cars, but, in 
addition, it would be required, now or later, to manufacture component 
parts except when the General Chairmen forego their veto and agree to 
the. purchase. 

16. Burlington now requires approximately 1500 new cars each 
year of various descriptions. The different components necessary to 
construct or repair any car vary considerably. The ens are often 
patented, and require a variety of kinds of machinery to manufacture. 

17. What I have said above is true not only with respect to 
the manufacturing of new equipment but also extends to the maintenance of 
equipment and the manufacture of replacement parts. The work involved in 
such manufacture, maintenance, and rebuilding would be within the scope 
of the unions' demands. Moreover, what I have said would be applied under 
the work rules not only to rolling stock (railroad cars and locomotives) , 
but also would include the various kinds of work equipment used to maintain 
track and right-of-way, trucks and cars, electric motors, microwave 


communications equipment, and practically all mechanical equipment and 


machinery used by the railroad. 


18. In short, under the written demands made by the unions in 
this case, Burlington would be required, unless the unions forego their 
veto, to undertake the manufacture of virtually all the equipment it uses, 
and the manufacture of most of the many parts that go into assembly of 
such equipment. To comply with such a requirement, it would be necessary 
for Burlington to make..enormous investments. in manufacturing facilities. 
In short, accession to the unions' demands would: convert Burlington from a. 
transportation company to a large-size, small-volume manufacturer. Manu- 
facturing is not Burlington's: business. 

19, The extremely unreasonable character of the unions' demands 
is indicated by the enormous investment that would be required to establish 
major manufacturing facilities, and by the extremely high costs of small- 


volume manufacturing. There are only two manufacturers of railroad 
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locomotives in the United States today -- Electromotive Division of 
General Motors and General Electric. As shown by affidavits filed 
herewith, Burlington would be required to make huge ee eeerats to 
establish its own facilities for the manufacture of Locomotives and 
locomotive replacement parts and +o engage in such nenufecturing. Fifteen 
dollars per foot” for the shop would be just the beginning of the required 
investment. Even after ‘making such an investment, it Serta cost 
Burlington much more to produce locomotives than it costs Gi or GE. 

That is so because Burlington requires only 25 new locomotives each year, 
while GM and GE manufacture a great many locomotives each year and thus 
are able to obtain the savings made possible by volume production. More- 
over, not even GM and GE are required to manufacture virbaslay, all the 
parts used in locomotives as would be required of Burlington under the 
unions' demands; GM and GE purchase many component parts. A similar 
situation exists with respect to car manufacturing, as is indicated by 


affidavits filed herewith. Relevant principles are also illustrated by 


the advertisement from the March 17-24, 1969, issue of Railway Age 


attached hereto as Exhibit B. 

20, The defendants have indicated in their affidavit that they 
would permit Burlington to purchase new locomotives and box car component 
parts in accordance with present practices. However, if Burlington signed 
the unions! written demands, the unions would have the continuing right to 
veto such purchases if they ever choose to do so. Moreover, the unions’ 
ostensible concessions do not permit the acquisition of locomotive re- 
placement parts, the acquisition of assembled box cars, the acquisition of 
other kinds of cars and the components thereof, or the acquisition of any 
of the many kinds of equipment other than rolling stock which the rail- 
road uses in conducting its transportation business. And the unions’ 
concessions would not permit Burlington to engage others to perform any 


repairs or other work of any kind or description. mei 
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21. Perhaps the unions would not insist today that Burlington 


employees perform all of the operations described in the examples cited 
above required in the manufacture and repair of the various pieces of 
equipment used in operating a railroad. Certainly they could not rationally 
expect Burlington to manufacture and repair all the equipment it uses. 

But the unions! Section'6 notice and their March 8 demand would give the 
General Chairmen of the unions -- today or later -- the power to decide 
what the railroad could and could not do. That veto power goes so far that 
the General Chairmen could decide whether the railroad could operate at 


all. - 


CITY OF WASHINGTON ) 
. Ss: 
DISTRICT OF COLUMBIA ) 


Subscribed and sworn to before me 
this day of » 1969. 


Notary Public 


My commission expires: 


DEFENDANTS’ MOTION FOR SUMMARY JUDGYENT WITH AFFIDAVIT 
OF MESSRS. G. R. DEHAGUE. ET AL. AND APPENDICES | 
A-0 IN SUPPORT THEREOF : 


Docket Item 19 | 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 


Plaintiff, 

Vv. CIVIL ACTION 
RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO, NO. 630-69 
SYSTEM FEDERATION NO. 95, and 
INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS, et al., 


Defendants. 


DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
Defendants move the Court to enter, pursuant to Rule 56 of the 
Federal Rules of Civil Procedure, summary judgment in defendants’ favor 
dismissing the action on the ground that as to the relevant and material 


facts of record there is no genuine dispute, and defendants are entitled 


to judgment as a matter of law. 


A statement of the material facts as required by Rule 9(h) of this 


Court are attached. 


Respectfully submitted, 


Edward J. Hickey, Jr. 
James L. Highsaw, Jr. 
William J. Hickey 


620 Tower Building 
Washington, D. C. 20005 


Counsel for the Defendants 
Of Counsel: 
MULHOLLAND, HICKEY & LYMAN 
620 Tower Building 
Washington, D. C. 20005 


March 28, 1969 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 


Plaintiff, 
CIVIL ACTION 
v. 


RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO, 
SYSTEM FEDERATION NO. 95, and 
INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS, et al., 


) 
) 
) 
) 
) 
) 
) NO. 630-69 
) 
) 
) 
) 
) 
) 


Defendants. 


STATEMENT OF MATERIAL FACTS AS TO WHICH DEFENDANTS 
CONTEND THERE IS NO GENUINE ISSUE: 


ee 

Pursuant to Rule 9(h) of this Court, the Defendants submit the 
following statement of material facts: 

Defendants state that the material facts of record descriptive 
of the actions taken by defendants in seeking resolution of the dis- 
pute giving rise to this litigation by their exhaustion of the pro- 
cedures of the Railway Labor Act, 45 U.S.C.A. 151 et seq., oa set 
forth in defendants’ affidavit submitted in support of its memorandum 
in opposition to plaintiff's motion for a temporary Paanceion and in 
support of defendants' motion for summary judgment. | 

Defendants believe that the repetition ners of the described 
material facts set forth in defendants’ affidavit would be unduly 


burdensome on the Court and the same are incorporated herein by reference. 


Respectfully submitted, 


Edward J. Hickey, Jr. 
James L. Highsaw, Jr. 
William J. Hickey 
620 Tower Building 
Washington, D. C. 20005 


Of Counsel: Counsel for the Defendants 
MULHOLLAND, HICKEY & LYMAN 
620 Tower Building 

Washington, D. C. 20005 


March 28, 1969 


CERTIFICATE OF SERVICE 


This is to certify that I have today served personally upon Francis 


M. Shea, Esquire, 734 Fifteenth Street, N. W., Washington, D. Cc. 20005, 


counsel for the plaintiff, a copy of the foregoing Motion for Summary 


Judgment and attachments thereto. 


WILLIAM J. HICKEY 


March 31, 1969 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 547 West Jackson Boulevard, 
Chicago, Illinois, 


Plaintiff, 


CLVIL ACTION 
NO. 


v. 

RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO, : 
220 S. State Street, Chicago, Illinois; 
SYSTEM FEDERATION NO. 95, Railway 

Employes' Department, AFL-CIO, 

2516 Yoder Drive, Burlington, Lowa; 
INTERNATIONAL ASSOCIATION OF 

MACHINISTS AND AEROSPACE WORKERS, 

1300 Connecticut Avenue, N. W., 

Washington, D.C.; INTERNATIONAL BROTHER- 
HOOD OF BOILERMAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS AND HELPERS, 400 

First Street, N.W., Washington, D.C.; 

SHEET METAL WORKERS' INTERNATIONAL ASSOCcI- 
ATION, 1000 Connecticut Avenue, N.W., 
Washington, D.C.; INTERNATIONAL BROTHER- 
HOOD OF ELECTRICAL WORKERS, 1200 - 15th 
Street, N.W., Washington, D.C.; BROTHERHOOD 
RAILWAY CARMEN OF UNITED STATES AND CANADA, 
400 First Street, N. W., Washington, D.C.; 
INTERNATIONAL BROTHERHOOD OF FIREMEN AND 
OILERS, 200 Maryland Avenue, N.E., Washing- 
ton, D.C., 


Defendants. 


wevoevvvveveveyevvuueveeeseaes euvrvuvyuyvyuvrrveveNT™” 


WASHINGTON ) 
) ss. 
DISTRICT OF COLUMBIA ) 


AFFIDAVIT 
Messrs. G. R. DeHague, Edward Hayes, M. G. Jewett, Arthur Kohn, 
W. J. Peck, N. G. Robison, and Paul Marnell, being duly sworn, depose 


and say as follows: 


l. That Mr. G. R. DeHague is General Chairman of employees of 


the Chicago, Burlington & Quincy Railroad Company (Burlington) repre- 
sented for the purposes of the Railway Labor Act by the International 
Association of Machinists and Aerospace Workers; that Mr. Edward Hayes 


is General Chairman of employees of the Burlington represented for the 
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purposes of the Railway Labor Act by the Sheet Metal Workers Inter- 
national Association; that Mr. M. G. Jewett is Assistant General 
Chairman of employees of the Burlington represented for purposes of 
Railway Labor Act by the International Brotherhood of Firemen 
Oilers: that Mr. Arthur Kohn is General Chairman of employees of 
Burlington represented for purposes of the Railway Labor Act by 
the International Brotherhood of Boilermakers, Iron Ship Builders, 
Blacksmiths, Forgers and Helpers; that Mr. W. J. Peck is General 
Chairman of employees of the Burlington represented for the purposes 
of the Railway Labor Act by the International Brotherhood of Electrical 
Workers; that Mr. N. G. Robison is General Chairman of employees of 
the Burlington represented for purposes of the Railway Labor Act by 


the Brotherhood Railway Carmen of United States and Canada; that Mr. Paul 


Marnell is Assistant to the President of the Railway Employes' De- 


partment, AFL-CIO: that all of these individuals have acted as repre- 
sentatives for the employees involved in the labor dispute between the 
above-named organizations and the Burlington which is the sudject matter 
of this litigation and are familiar with the facts relating thereto. 

2. That the six railway labor organizations involved in the 
labor dispute which is the subject matter of this litigation represent 
the bulk of the shop workers employed by Class I railroads of the 
United States, including the shopcraft employees of plaintiff Burlington 
Railroad. 

3. That the background of the present labor dispute is set forth 
by the Report to the President of the United States by Emergency Board 
No. 160 appointed oy the President of the United States pursuant to 
Section 10 of the Railway Labor Act (45 U.S.C.A., Section 160), created 
on March 17, 1964, to investigate and report to the President on a labor 
dispute between the unions here involved and various railroads, includ- 
ing the Burlington, growing out of railroad practices in the contracting 


out of work performed on the properties of the railroads oy the emoloyees 
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represented by these unions. This report is attached to the! complaint 
as Exhibit B. | 

This report shows that the issue giving rise to the aasent labor 
dispute has its origins in the sweeping technological and organizational 
changes which have adversely affected the employment of railroad workers 
in the last 20 years; that while the thrust of cechaologtcal change has 
been felt by all classes of railroad workers "its impact on/shoperaft 
employment has been the most shattering"; whereas average shoperaft 
employment was 367,486 in 1945, it had dropped below 150,000 during 
the 1960's, representing a drop of approximately 60%; that in the view 
of the unions much of the decline in employment of shoperaft employees 


is attributable to the subcontracting of work formerly done: by shop- 


craft employees to be performed outside of the railroad industry; that 


on the other hand railroads urged the need for complete freedom from 


restrictive rules which in their view impeded their right to manage 
and to allocate their work forces efficiently, thus serine 9 sharp 
conflict of interest between the railroads' asserted need for effici- 
ency and the unions' asserted need for job security for thé railroad 
employees which they represent; that "this Board is of the opinion 
that the public interest would be served by measures ie wore help 
to arrest the decline in railroad shop facilities. To the extent that 
subcontracting has played a part in the steady erosion of shop employ- 
ment it has contributed to the draining away of a skilled abor pool 
from the railroad industry. The current shortage of railroad freight 


cars highlights the inability of the industry to meet the hation's 


needs for transportation, the inability which has aggravated some of 
our domestic and foreign problems. The national interest could be 
better served by maintaining the capacity of the railroad industry 
to keep its equipment in good working order and to expand its opera- 
tions as needs require". 

4. That consistent with this need for job security and the public 
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interest in arresting the decline of railroad shop facilities and the 
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erosion of shop employment resulting in the draining away of a skilled 
labor pool from the railroad industry found by the Presidential Emer- 
gency Board, as quoted above, the shopcraft unions here involved had 

for several years been attempting to accomplish these purposes by 

the negotiation of agreements restricting the contracting out of work 
formerly performed on the properties of railroads. Thus, in the late 
1950's these unions had negotiated an agreement which became effective 
on or about October 15, 1960, with the Pennsylvania Railroad Company 
(now the Penn-Central), the nation's largest railroad, which contained 
restrictions in varying degrees on the contracting out of the work of 
repairing, building, rebuilding, and upgrading of cars and locomotives 
and the procurement of components or parts of equipment either assembled 
or unassembled; that consistent with these purposes the shopcraft unions 
on or about October 15, 1962, served notices on approximately 147 line- 
haul railroads, including the Burlington, and terminal and switching 
companies, which included the majority of Class I railroads, excepting 
the Pennsylvania, the! Southern, and the Florida East Coast Railway, of 
the desire of these shopcraft unions for revisions of their applicable 
collective bargaining’ agreements to provide greater job security, in- 
cluding restrictions on the contracting out of work by the railroads 
involved; that the carriers served counter proposals emphasizing their 
asserted need for complete freedom of action in this area; that the labor 
dispute thus created was processed by collective bargaining between the 
parties through the procedures provided by Section 6 of the Railway 
Labor Act (45 U.S.C.A., Section 156); that when the dispute was not 
resolved by such bargaining the mediation services of the National 
Mediation Board were invoked and further bargainging took place under 
the auspices of the Board pursuant to the provisions of Sections 5 

and 6 of the Railway Labor Act (45 U.S.C.A., Sections 155 and 156); 


that mediation failed to resolve this labor dispute and when a strike 


was threatened the National Mediation Board recommended and the 


President of the United States appointed Emergency Board No. 160 on 


=5 = 


or about Match 17, 1964, to investigate and report to the President 


on this labor dispute. 


5. That the Board rendered its report (which appears as Appendix B 
| 


to the Upton Affidavit) on or about August 7, 1964; that the Board in 


that report recognized, as cited above, the drastic erosion of shop- 


craft employment on the nation's railroads and the necdioinee only in 
terms of job security of the employees involved but in corns of the 
public interest, to stop this draining away of skilled labor from the 
railroad industry by restricting or limiting the subcontracting out 
of work by the railroads; that as a consequence the Board reported to 
the President its recommendation that the parties agree coon a rule 


"which is largely procedural but which would represent a modest step 


forward in preventing some of the abuses which have arisen in the area 


of subcontracting" (emphasis supplied); that the recommendations on 


subcontracting read as follows: 
"RECOMMENDATIONS ON SUBCONTRACTING 


"We recommend the adoption of the following rule: 

"'The carriers agree that subcontracting of work, 
including unit exchange, will be done only when (1) 
managerial skills, skilled manpower or equipment are 
not available on the property, or (2) the required time 
of completion of the work cannot be met with the skills, 
personnel or equipment available on the property; or (3) 
such work cannot be performed by the carriers except at 
a significantly greater cost, provided the cost advantage 
enjoyed by the subcontractor is not based on substandard 
wages. 


""Except for proposed contacts involving minor! trans- 
actions, if the carrier decides that in the light of the 
criteria specified above, it is necessary to subcontract work 
of a type currently performed by the employees, it shall give 
the general chairman of the craft or crafts involved notice 
of intent to contract out and the reasons therefor,' together 
with supporting data. The representative of the organization 
will notify the carrier within ten days from the postmarked 
date of the notice of any desire to discuss the proposed 
action and will be given a reasonable opportunity for such 
discussion. This is not to be construed, however, as requir- 
ing the consent of the organization to such contracts. 


"'If the General ,Chairman of a craft requests! the reasons 
and supporting data for the subcontracting of work for which 
no notice of intent has been given, in order to determine 
whether the contract is consistent with the criteria set forth 
above, such information shall be furnished him promptly. 
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""any dispute over the application of this rule shall be 
submitted to the expedited arbitration procedure set forth 
below. '" 
6. That following the submission of this report to the President 
of the United States, further negotiations and collective bargaining 
took place between the shoperaft unions and the railroads involved in 


the 1964 dispute, including the plaintiff Burlington, resulting in the 


signing of a mediation agreement under the auspices of the National 


Mediation Board on or about September 25, 1964, effective November 1, 


1964. A copy of this agreement is attached as Exhibit A to the complaint; 
that Article II of this agreement dealt with subcontracting of work 
and read as follows: 

"ARTICLE II -- SUBCONTRACTING 


"The work set forth in the classification of work rules 
of the crafts parties to this agreement will not be contracted 
except in accordance with the provisions of Sections 1 through 
4 of this Article II. 


Section 1 -- Applicable Criteria -- 


Subcontracting of work, including unit exchange, will be 
done only when (1) managerial skills are not available on the 
property; or (2) skilled manpower is not available on the 
property from active or furloughed employes; or (3) essential 
equipment is not available on the property; or (4) the required 
time of completion of the work cannot be met with the skills, 
personnel or equipment available on the property; or (5) such 
work cannot be performed by the carrier except at a significantly 
greater cost, provided the cost advantage enjoyed by the subcon- 
tractor is not based on a standard of wages below that of the 
prevailing wages paid in the area for the type of work being per- 
formed. Unit exchange as used herein means the trading in of old 
or worn equipment or component parts, receiving in exchange new, 
upgraded or rebuilt parts, but does not include the purchase of 
new equipment or component parts. 


Section 2 -- Advance Notice -- Submission of Data -- 
Conference -- 


If the carrier decides that in the light of the criteria 
specified above it is necessary to subcontract work of a type 
currently performed by the employes, it shall give the general 
chairman of the craft or crafts involved notice of intent to con- 
tract out and the reasons therefor, together with supporting 
data. Advance notice shall not be required concerning minor 
transactions. The General Chairman or his designated representa- 
tive will notify the carrier within ten days from the postmarked 
date of the notice of any desire to discuss the proposed action. 
Upon receipt of such notice the carrier shall give such representa- 
tive of the organization at least ten days advance notice of a con- 
ference to discuss the proposed action. If the parties are unable 
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to reach an agreement at such conference the carrier may, not- 
withstanding, proceed to subcontract the work, and the organiza- 
tion may process the dispute to a conclusion as hereinafter pro- 
vided. 
Section 3 -- Request for Information When No Advance 

Notice Given -- 

If the General Chairman of a craft requests the reasons 

and supporting data fo the subcontracting of work for jwhich no 
notice of intent has been given, in order to determine whether 
the contract is consistent with the criteria set forth above, 
such information shall be furnished him promptly. If!a con- 
ference is requested by the General Chairman or his designated 
representative, it shall be arranged at a mutually acceptable 
time and place. Any dis pute as to whether the contract is con- 
sistent with the criteria set forth in Section 1 may be processed 
to a conclusion as hereinafter provided. 
Section 4 -- Machinery for Resolving Disputes -- 


Any dispute over the application of this rule shall be 
handled as hereinafter provided." 


That Article VI of such agreement provided a machinery for resolution ° 
disputes over the application of Article II by the creation of a Shop 


Craft Special Board of Adjustment for the purpose of adjusting and de- 
| 


ciding such disputes, consisting of four members (two appointed by the 


unions parties to the agreement and two to be appointed by the carriers 


parties to the agreement) to be augmented by a member selected from a 


panel of potential neutral referees. t 
| 
7. That the shop craft unions here involved did not |consider that 

this agreement has not prevented the continued erosion in employment 


of shoperaft employees, particularly on the Burlington, contrary to the 
interest of those employees and job security and anny the public 
interest in preventing the draining away of a skilled taper pool as 
found by Presidential Emergency Board No. 160 and quoted above; that 
during the period between September 1964 and September 1968 the number 
of shoperaft employees of the Burlington declined from approximately 
4038 employees to approximately 2886 employees or a decline of approxi- 
mately 1152 employees, or a decline of approximately 27% in this period 


of four years, as shown by reports of the plaintiff Burlington to the 


Interstate Commerce Commission based on a mid-month count of such 


employees by the carrier during the months of September 1964 and 


September 1968. | 


Sh 

8. That in addition the shopcraft unions representing the shop- 
craft employees of the Burlington and the employees themselves were faced 
during the period on and after September 1964 by the management of the 
Burlington with actions and practices which these unions consider. to 
be a bad faith application and interpretation of the purposes of the 
mediation agreement of September 25, 1964; that these practices and 
interpretations made it clear that the management of the Burlington 
had not reconciled itself to the findings of Presidential Emergency 
Board No. 160 that the public interest required limitations upon the 
subcontracting out of work which could be performed upon the property 
of the Burlington and that the management of the Burlington, in spite 
of the 1964 agreement, continued to insist both in practice and in words 
on an alleged managerial right to do as it pleased; thus the unions 
and the employees they represented were continuously faced with in- 
stances of the carrier contracting out work and not giving any notice 
as required by Article IL; by the carrier insisting on narrow and 
technical interpretations of the agreement so as to exclude from the 
scope thereof subcontracting of work; that as an example the manage- 
ment of the Burlington when it began to acquire equipment from the 
General Electric Company insisted that work with respect to this 
equipment did not fall in the class of work covered by the agreement 
of 1964 because the carrier had not previously done such work or used 
such equipment; that when the carrier was confronted with the fact that 
it had, in fact, previously used G.E. equipment it then insisted that 
the work was not covered by the agreement because the equipment it was 
then acquiring had a different horsepower and a different model number 


than equipment used years before; that the management of the Burlington 


flatly informed the representatives of the unions involved that it 


did not intend to honor the agreement of 1964 with respect to work on 
such equipment which now comprises 11.9% of the locomotives of the 
Burlington railroad, including running repairs on such equipment; that 
more than 100 claims of violations of the agreement resulted; that this 
wholesale disregard for the requirements of Article II of the agreement 


of 1964 and the continued insistence of the Burlington upon an alleged 


One 

managerial freedom to do as it pleased in this area without regard 

to the interest of its loyal employees who had acquired an equity in 
this work through many years of service and in complete disregard of 
the public interest found by Presidential Emergency Board No. 160; 

was acknowledged by the management of the Burlington Soca the con- 
ferences held between representatives of the unions here Evolved and 
representatives of the Burlington during the course of the present 
labor dispute; that this acknowledgement is evidenced by al letter dated 


November 19, 1968, to operating personnel of the Burlington, a copy of 


which was furnished to the representatives of the employees, which 


read in pertinent part as follows: 


"It has recently been brought to my attention by the 
Shop Craft Organizations that certain work has been subcon- 
tracted without proper notice to the Organizations. This is 
embarrassing to this department, to say the least, and cer- 
tainly has not been conducive to good labor relations with 
the Shop Crafts. I do not want this Carrier subjected to 
further criticism for not complying with the terms of Media- 
tion Agreement A-7030. 


"Please make a definite lineup with the appropriate 
officers under your jurisdiction, and between the departments 
involved, so there will be no failure to fulfill our jobitge- 
tions under Mediation Agreement A-7030." 


| 
‘hat, however, this letter failed to have any effect upon the situation 
and it has been wholly disregarded leading to the conclusion either that 
the letter constituted window dressing in the managements dealing with 
its employees or that the management is simply ignoring the recommenda- 


tions of its labor representatives. | 
9. That while the unions here involved have not been wholly satis- 
fied with the impact of the mediation agreement of sepeenber 25, 1964, 
upon shopcraft employment on the nation's railroads as a whole, i.e. 
the 147 carriers parties to that agreement, it has not encountered on 
these other carriers the management attitude of whollesaile)ieteregard of 
the requirements of the agreement and that the management intends to do 
as it pleases regardless of such requirements; that the proceduces in- 


corporated in the mediation agreement of September 25, 1964, for the 


settlement of disputes arising out of the application of Article II 
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thereof restricting the Burlington's right to subcontract work have 
proved inadequate to cope with the actions of a management so oriented; 
that these provisions were based upon the assumption that the agreement 
would be applied in good faith by both parties; that in spite of such 
good faith interpretation and application of the agreement there could 
arise an occasional good faith dispute and that the procedures for 

the settlement of such disputes would be adequate; that, however, this 
assumption has been destroyed by the bad faith interpretation and 
application of the agreement by the Burlington so that the procedures 
have proved totally inadequate to protect the interest of the employees 
and the public interest as found by Presidential Emergency Board No. 
160. 


10. That it became evident to the unions representing the em- 


ployees that action was necessary within the framework of the Railway 


Labor Act to properly accomplish the interest of the employees and 

the public interest as found by Presidential Emergency Board No. 160; 
that this could be accomplished only by revisions of the collective 
bargaining agreement between the Burlington and the shopcraft unions 

so as to further restrict the railroad with respect to the subcon- 
tracting out of work in such a manner that there should be a minimum 
of leeway for the bad faith interpretation and application of the 
collective bargaining agreement by the Burlington management as experi- 
enced by the employees and the unions involved. 

ll. That the unions involved, defendants in the present action, 
therefore on or about March 25, 1968, served notice pursuant to the 
provisions of Section 6 of the Railway Labor Act (45 U.S.C.A., Section 
156) of an intended change in the agreement of September 25, 1964, a 
copy of which notice is attached as Exhibit B to complaint; on March 
29, 1968, the Burlington, through Mr. A. E. Egbers, Assistant to the 
President of the railroad, acknowledged receipt of the proposals of the 
unions and served a counter proposal of the railroad; that this letter 


from Mr. Egbers representing the Burlington management explained that 


Se 

the counter proposal of the Burlington followed generally the counter 
proposal served on November 15, 1962, in the labor dispute which re- 
sulted in the findings and recommendations of Emergency Board No. 160 
because the unions' notice was practically identical with that ‘which 
had been served upon the Burlington on October 15, 1962, in chat dis- 
pute; that this carrier counter proposal simply put into the form of 

a proposed collective bargaining agreement the Burlington's poneicoes 
insistence over the years that there should be no restriction of any 
kind upon its freedom to subcontract out shopcraft work regardless of 
the impact upon its employees and regardless of the impact upon the 
public interest observed = Presidential Emergency Board No. 160; that 


the Burlington's counter proposal which appears as Exhibit C to the com- 


plaint read in pertinent part as follows: 


“phe Section 6 notice served under date of March 25) 
is, insofar as it deals with contracting out work, practi- 
cally identical to that which you served upon me under date 
of October 15, 1962. Therefore, our counter proposal to 
your Section 6 notice will follow generally the counter 
proposal served under date of November 15, 1962, on System 
Federation No. 95. Our modified counter proposal reads as 
follows: 


"'Eliminate all agreements, rules, regulations, inter- 
pretations and practices, however established, which in 
any way handicap or interfere with the Carrier's right 
to: 


1. Contract out work. 

2. Lease or purchase equipment or component | 
parts thereof, the installation, operation, 
maintenance or repairing of which is to be 
performed by other than employes of the 
Carrier. | 

3. Trade in and repurchase equipment or exe | 
change units. ; 


"Also included as part of our counter proposal is the 
following modification to the September 25, 1964 Agreement 
(Mediation Agreement A-7030): 


“'Bliminate entirely Section 7 of Article I, providing 


for lump sum separation allowances.'" 
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12. That the Section 6 notice served upon the Bur lington by the 
six unions who are here defendants did not as the carrier now erron- 
eously alleges in its complaint and affidavits propose to prevent the 
railroad from doing any subcontracting of work; that the notice on 
its face recognized that there could and would arise situations in 
which the carrier believed it to be necessary to subcontract work; 
that in such event the Burlington should serve notice upon the duly 
designated representatives of the employees involved; that there should 
be conferences between the parties to discuss the carrier's proposed 
action; that if the parties were unable to reach an agreement on the 
subcontracting at such conferences the labor dispute thus created 
should be pursued and processed pursuant to the provisions of Section 
4 of Article II of the Agreement of September 25, 1964, which states 
that “Any dispute over the application of this rule shall be handled 
as hereinafter provided;" that such dispute would then be resolved 
pursuant to the provisions of Article VI of the September 25, 1964, 
agreement providing for the creation of a Special Board to hear and 
dispose of such disputes; the Section 6 notice of the unions further 
provided that Section 14 of Article VI, which is the remedy provision 
for carrier violations of Article II, should be amended to impose a 
penalty paid to the employee or employees affected in the event that 
the Special Board created by Article VI found such violation; that 
the Section 6 notice further provided that there should be added to 


Article VI a provision that if the carrier subcontracted out work 


without giving any notice to the representatives of the employees, 


which the carrier had consistently been doing since the execution of 
the mediation agreement of September 25, 1964, such action "shall be 
considered a violation of the agreement and claims filed as a result 
thereof shall be allowed as presented"; that the Section 6 notice also 
contained a provision lifting the time limits on the progression of 


employee claims under Article II. 


= 13 = 

13. That thus the Section 6 notice of the unions Srepty attempted 
to tighten up the subcontracting out provisions so as to earainece the 
abuses the employees had experienced from the Burlington management 
under the 1964 agreement and did not prevent the railroad from doing 
any contracting out as alleged in the complaint where it ee cecided 
that such contracting out is proper by the Special Board provided for 
in the agreement; that in contrast to this good faith effort of the 
employees to make workable an agreement between the Bur Lington and 
the employees on the subcontracting out of work and to prmatien accom- 
modation between the views of the Burlington management and the needs 
of the employees for job security and of the public interest for the 
maintenance of skilled labor and shoperaft facilities by the railroads, 
the counter proposal of the railroad showed complete bad faith by seek- 
ing to threaten the employees by a return to the vaiieoad"s position’ 


rejected by Presidential Emergency Board No. 160, that there should 


be no restrictions of any kind upon the exercise by the railroad of 


a decision to subcontract out its shoperaft work. 

14. That the assertions of the Burlington in its complaint of 
a failure by the unions to bargain in good faith pursuant to the 
provisions of the Railway Labor Act following the serving of the notice 
of the unions and the counter notice of the railroad represents a com- 
plete distortion of the truth motivated by the overweening belief of 
‘the railroad that any restriction upon its subcontracting out of 
shoperaft work represents a “bad faith" attitude on the part of its 
employees in spite of the findings, conclusions and recommendations 
of Presidential Emergency Board No. 160 and speaks louder than any 
argument as to the validity of the unions’ belief that the carrier 
at no time had acted in good faith in the interpretation and applica- 
tion or implementation of the agreement which the Burlington and the 
unions involved had executed on September 25, 1964, on the subject 


of subcontracting out of the railroad's work. 
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15. That between April 25, 1968, when the initial conference 


was held between representatives of the unions involved and representa- 


tives of the Burlington until the last conference between the parties 
on March 10, 1969, the! union representatives met with representatives 
of the carrier on approximately 25 occasions and met with one or more 
mediators from the National Mediation Board alone at the request of 
such mediators on several other occasions in an effort to discuss, 
negotiate, and reach agreement; that these meetings consumed at least 
50 hours of meeting time; that during a substantial portion of this 
time the unions were unable to get the Burlington to even discuss the 
unions' proposals for the amendment of Article II of the agreement; 

that the union representatives were repeatedly told that the railroad 
would not consider or discuss any amendments thereto; that the union 
representatives were also told by the carrier representative that 

if there were any amendments thereto the whole procedure for the 
settlement of disputes on the interpretation and application of the 
agreement on subcontracting would be junked; that the carrier repeatedly 

stalled on the holding of meetings; that the carrier insisted on an 
"indefinite recess" in the meetings on or about November 21, 1968, which 
the unions found unacceptable but which was forced upon the unions; 
that any bad faith bargaining which occurred during this period of 

time was the sole responsibility of and solely attributable to the 
Burlington and its refusal to seriously negotiate with the unions on 
amendments to Article II so as to protect the employees from the car- 
rier's admitted substantial disregard of the restrictions and limita- 
tions on subcontracting of work contained in the mediation agreement 
of September 25, 1964. 

16. That a brief resumé of the conferences, discussions and medi- 

ation which occurred following the serving of the unions' Section 6 


notice and the counter notice of the Burlington is as follows: 
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(1) An initial conference was held with representatives 
of the unions and representatives of the Burlington in the 
Burlington's offices in Chicago on April 25, 1968, as suggested 
in Mr. Egbers' letter of March 29, 1968. However, Mr. Egbers 
himself did not attend this conference but rather left it to 
staff officers E. J. Conlon and J. D. Dawson; although Mr. 
Egbers has denied the position of the union representatives, 
it was quite clear to those representatives that Messrs. Conlon 
and Dawson were subordinate individuals who had no Eocicy 
of any kind to conduct collective bargaining in the conferences 
between representatives of the parties which is required by 
Section 6 of the Railway Labor Act; as a mR progress 
was made during these discussions; indeed, reroeenoee the whole 
period of conferences Mr. Egbers was present only od a hit or 
miss basis. | 

(2) On April 26, 1968, the Burlington raised one issue 
of whether the unions were required to serve notice and negoti- 
ate with all of the carriers parties to the 1964 ae teonent 

(3) On May 4, 1968, the unions answered this question, 
rejected the view of the carrier, and asked for May conferences 
between the parties. 

(4) On May 13, 1968, Mr. Egbers answered and did not want 
any meetings until after June 1, 1968. 

(5) On June 5, 1968, the unions wrote Mr. Egbers and again 
asked him to meet with them on June 10, 1968. | 

(6) On June 6, 1968, Mr. Egbers answered and did not 
want a meeting until July 2, 1968. : 

(7) On June 17, 1968, the Railway Employes‘ Department, 
AFL-CIO, with which the unions here involved are affiliated, 


wrote to the National Mediation Board invoking the mediation 
| 


services of that Board and authorized the taking of a strike 


ballot as a necessary step in the process and to emphasize 
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to the carrier the seriousness of the problem and to get the 
carrier off dead center. 

(8) On June 29, 1968, Mr. Egbers by phone indicated he 
wanted to change the date of the July 2nd meeting to a later 
date. 

(9) On June 29, 1968, the unions circulated a strike 
ballot, an action which was legal under Section 6 of the 
Railway Labor Act in the circumstances involved. 

(10) On July 5, 1968, the National Mediation Board wrote 
to Mr. Egbers informing him of the application for mediat ion 
services. 

(11) On July 29, 1968, the National Mediation Board 
wrote a tracer to Mr. Egbers and he answered on the same date, 
claiming that mediation was premature. 

(12) On August 6, 1968, Mr. Michael Fox, President of the 
Railway Employes' Department, AFL-CIO, answered Mr. Egbers' 
contention, listing the stall tactics of the Burlington, and 
advising the Board that there was no prematurity but that its 
mediation services were required. 

(13) On August 10, 1968, the National Mediation Board 
docketed the labor dispute as Case No. A-8428 indicating that 
it had rejected the Burlington's contention and that the matter 
was properly before it as a mediation case. 


(14) On August 23, 1968, Mr. Egbers wrote to the National 


Mediation Board alleging that it was improper for them to 


docket the unions' application for mediation. 

(15) On September 6, 1968, the National Mediation Board 
answered the contentions of Mr. Egbers and suggesting further 
meetingsof the parties while they were waiting for the assign- 
ment of a mediator by the National Mediation Board. 

(16) On or about September 19, 1968, a meeting was finally 


arranged between the parties for September 25, 1968. 
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-(17) On September 25, 1968, the representatives of the 


unions met at the designated time and place and were confronted 
with only staff officers Conlon and Dawson who, in the opinion 
of the unions, had no authority to enter upon sea negotia- 
tions. | 

(18) These representatives of the Burlington proposed 
meetings on dates running between October 14 and October 21, 
1968. 

(19) As a result of this continued stalling tactic on 
the part of the Burlington, President Fox of the Railway 
Employes’ Department, AFL-CIO, called the National Mediation 
Board and requested the immediate assignment of a aédiator. 

(20) On September 26, 1968, the unions wrote to Mr. Egbers 
and accepted a conference on October 17, 1968. 

(21) On September 30, 1968, Mr. Egbers wrote to the unions 
stating that staff officers Conlon and Dawson did have the 
requisite authority to act for the carrier and accepted October 
17, 1968, as a date for Benrerences between the parties. 

(22) On October 8, 1968, the unions were mare rced by tele- 
gram that Mediator Finnegan would be at the Atlantic Hotel in 
Chicago, Illinois, for a meeting on October 14, 1968. 

(23) On October 9, 1968, the National Mediation Board by 
telegram advised the unions that they should meet with the 
representatives of the Burlington on October 14, 1968, and that 
Mediator Finnegan would be available for a ee cinglion October 
22, 1968. , 

(24) On October 17, 1968, the representatives of the unions 
met with staff officers Conlon and Dawson of the Burlington but 
the unions were unable to conduct any serious negotiations with 


these alleged representatives. 
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- (25) On October 19, 1968, the National Mediation Board 
advised the unions by telegram that mediation was deferred 
because of Board involvement in another matter. 

(26) On October 19, 1968, System Federation No. 95 of 
the Railway Employes' Department, AFL-CIO, with which the 
unions here involved are affiliated, wrote to Mr. Egbers, ad- 
vising him, among other things, that although they had received 
his statement that staff officers Conlon and Dawson had full 
authority to act for the Burlington, the October 17th meeting 
with these officers had proved as useless in terms of serious 
negotiations as had the efforts of the unions since March 25, 
1968, to get such negotiations under way. 

(27) On October 19, 1968, System Federation No. 95 wired 
Mr. Egbers that the Burlington should cease and desist from 
violations of their agreements and of the statute. 

(28) On October 22, 1968, the National Mediation Board 


wired the unions that Mediator Peacock would meet with the 


parties at the Atlantic Hotel on October 24, 1968. 


(29) On October 24, 1968, Mr. Egbers wired System Federa- 
tion No. 95 that he had no knowledge of any carrier violations 
of the subcontracting agreement between the parties and in sub- 
stance that the carrier would not stop the subcontracting which 
the unions believed to constitute such violations. 

(30) Also on October 24, 1968, the union representatives 
met with Mediator Peacock from 10:00 a.m. to 3:00 p.m. and at 
his request reviewed their Section 6 notice, its intent and 
purposes. 

(31) On October 28, 1968, at the request of the Mediator 
the representatives of the unions met with him from 10:00 a.m. 
to Noon and complied with his request for more discussion and 


dialogue on certain of the points involved inthe labor dispute. 
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. (32) At approximately 2:00 p.m. on October 28, 1968, the 
union representatives met in a joint meeting with the repre- 
sentatives of the Burlington at which the Mediator was 'present; 

| 
at this meeting the carrier, in substance, maintained its, posi- 
tion that it would not discuss or negotiate about revisions to 
Article II of the collective bargaining agreement; made no 
counter offer and Mr. Upton, an affiant in this case, advised 
the union representatives that the Burlington would never agree 
to consult with the union representatives on every sudcontract- 
ing deal involving the carrier; during this meeting tle union 
representatives were unsuccessful in attempting to get the 
representatives of the Burlington to negotiate about the mat- 
ters contained in the unions' Section 6 notice of March 25, 


1968. 


(33) On October 29, 1968, the union representatives con- 


ducted a joint meeting with representatives of the Burlington 
from 10:00 a.m. to Noon and from 2:00 p.m. to approximately 
4:25 p.m.; this meeting was 2 repetition of the meeting of 
October 28, 1968. 

(34) On November 1, 1968, the union representatives were 
present at a joint meeting with the representatives of the Bur- 
lington and the Mediator from 10:00 a.m. to approximately 
1:30 p.m.; at this meeting the Mediator asked questions of 
the union representatives about the intent and purposes of 
their Section 6 notice which were answered; among the questions 
specifically asked and specifically answered was chat the notice 
did not intend to cover or restrict the carrier in purchasing 
new locomotives; that the notice allowed the present practice 
on the purchases of component parts, for the assemblying of box 
cars; that there was an argument between the parties on the 


status of rubber tired automotive equipment such as trucks and 


the like under the notice and the repair and maintenance thereof; 
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at this meeting the representatives of the Burlington suggested 
a willingness on the railroad's part to have the repair and 
maintenance of non-licensed automotive equipment performed on 
its property by the shopcraft employees; this suggestion was 
subsequently withdrawn; also at this meeting the Burlington 
advised that it wanted all roadway equipment repaired under 
its engineering department by a composite mechanic who had the 
skills of all of the crafts embraced within the unions here 
involved; this was a new proposal by the railroad clearly not 
embraced in their Section 6 notice; there was also a discussion 
between the parties with respect to warranties and an argument 
between the parties about repair practices of the railroad; 
the unions were unable to secure any discussion or negotia- 
tion with the railroad about their Section 6 notice and par- 
ticularly about the amendment of Article IT of the agreement. 

(35) On November 6, 1968, the union representatives con- 
ducted a meeting with the representatives of the Burlington 
at which the Mediator was present from approximately 1:00 
p.m. to approximately 4:15 p.m.; during this meeting the 


railroad furnished some figures on employment desired by 


the unions, ‘reiterated their desire for a composite mechanic 


to repair roadway equipment, stated that the warranty period 

on certain equipment covered two years or 200,000 miles; there 
was also a discussion between the parties on what constituted 
"minor items"; there was also a discussion between the parties 
on the unions' view that the Burlington had repeatedly failed 

to give notice to representatives of the unions as required 

by the 1964! agreement upon its intention to subcontract out its 
work; there’was also some discussion between the parties on 

the portion of the Section 6 notice of the unions asking for an 
amendment to Section 14 of Article VI to provide penalty pay for 


carrier violations of the notice requirements; the union parties 


= = | 
were advised by Mr. Upton that the railroad did not agree with 
any such proposal. 

(36) On November 7, 1968, the union representatives met 
among themselves from 9:00 a.m. until Seer erety Noon .to 
discuss language possibilities or revisions that might be sug- 
gested to move the negotiations forward; between approximately 
2:00 p.m. and 4:15 p.m. the union representatives met with the 
representatives of the Burlington and the Mediator; Mr. Egbers 


was present at this meeting; a substantial amount of time was 


taken up at this meeting reviewing and rehashing 'for Mr. Egbers' 


benefit what had gone before; at this meéting Mr. Egbers said 
flatly that the Burlington would not revise Article II of the 
1964 agreement; that if a change in this Droviatce took place 
the provisions of Article VI providing for a procedure to set- 
tle disputes on subcontracting would have to be poncede there 
was substantial discussion on the many claims filed for carrier 
violations of the subcontracting provisions of the 1964 agree- 
ment; and the experiences with respect to the Special Board of 
Adjustment; during this meeting Mr. Egbers took the position 
that a substantial amount of shopcraft work performed by the 
carrier was not under the classification of work rules of the 
shopcraft agreements; he included in this category the equip- 
ment purchased by the railroad from General Electric Company 
and roadway equipment; at this meeting Mr. Egbers indicated 
that the Burlington was willing to set down some! guidelines 
with respect to the interpretation and spplication of the 1964 
agreement with respect to subcontracting but provided nothing 
specific; once again, there was no negotiation on the part of 
the carrier with respect to the amendment of Article IL other 


than the carrier's flat statement that it would not change 


Article IIL. 
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.(37) On November 8, 1968, the union representatives met with 
the Mediator from 10:00 a.m. to Noon; during this meeting there 
was a general discussion on what had occurred up to that point; 
the Mediator suggested that the unions be satisfied with a 
memorandum of understanding on criteria to be applied in sub- 
contracting without any change in Article II; the unions re- 
plied to the Mediator that under the circumstances they could 
not accept this suggestion as an adequate protection for the 


employees; from approximately 2:00 p.m. to 4:15 p.m. the union 


representatives met with the representatives of the Burlington 


at which the Mediator was present; once again, the union rep- 
resentatives were unsuccessful in attempting to get the repre- 
sentatives of the Burlington to discuss their Section 6 notice; 
all that the Burlington would do was reiterate its assertions 
that certain work was not covered by the work classification 
rules of the union organizations and their continued reitera- 
tion that they would not discuss revisions of Article II; at 
this meeting the Burlington representatives agreed that there 
could have been violations by the railroad of the contracting 
out provisions of the 1964 agreement, expressed a desire to 
correct those practices, but asserted that they would not enter- 
tain a change in the agreement as a method of doing so; the 
employee representatives requested the Burlington to provide 
them with a list of what it thought the employees could not 

or should not do; such a list was not supplied at that time or 
at any time in the future. 

(38) On November 11, 1968, the representatives of the unions 
met with the representatives of the Burlington between approxi- 
mately 10:30 ‘a.m. and 12:15 p.m.; at that time the carrier made 
its first written proposal; a copy of this proposal is attached 
to this affidavit as Appendix A; this proposal suggested that 


there be no amendment to the subcontracting provisions of the 
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1964 agreement but that instead the parties execute a memoran- 
dum of understanding defining the term "minor transaction" as 
used in that agreement; the term "significantly greater costs" 
as used in that agreement; a requirement of aaence omcice 
with certain exceptions from the railroad of intent to sub- 
contract out work covered by the work classification rules of 


the union parties; a list of the types of data that the Bur ling- 


ton would be required to furnish to union representatives under 


Article II in cases where no advance notice was given; discus- 


sions with union representatives on carrier intention to con- 
tract out work, with certain exceptions, not specifically set 
forth in the unions' classification of work rules but which is 
currently performed by employees covered by shop work rules, 
and which is not exclusively the work of another craft; employees 
furloughed at a particular point must accept pani men offered 
them in their craft at other points or forfeit their seniority 
rights and terminate their employment relationship, 

The carrier's proposal was discussed between the parties 
as to its meaning and purpose. 


(39) On November 12, 1968, the union representatives met 
among themselves to discuss the railroad's peoposas of November 
1l, 1968; this meeting lasted from approximately 9:30 a.m. to 
4:15 p.m. It was apparent on the face of the matter that the 
carrier's proposal actually weakened the existing provisions 
of Article II of the subcontracting out provisions of the 1964 
agreement although the Burlington purported to insist that it 
would not entertain a discussion on the pentane of that 
Article; except in minor transactions Article II already re- 
quired advance notice of subcontracting out and the Burlington's 
proposal helped in no way any of the problems involved in the 
application of the 1964 agreement with respect to this matter; 
the remainder of the items were of a minor nature completely in- 


adequate to protect employees and the public interest found by 


Emergency Board No. 160. 
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.(40) On November 13, 1968, the union representatives again 
met between approximately 9:30 a.m. and 4:15 p.m. to discuss 
the railroad's proposals and the next step by the unions. 

(41) On November 14, 1968, the union representatives .par- 
ticipated in a meeting with the representatives of the Burling- 
ton from approximately 2:00 p.m. to approximately 4:15 p.m. 
at which the Mediator was present; at that meeting the union 
representatives informed the Burlington that the proposal 
voided the amendment of Article IT and any matters of substance 
and that the unions regarded the so-called memorandum of under- 
standing as proposed as completely useless with respect to the 
problems which had brought about the labor dispute in which 
the parties were engaged; the employee representatives therefore 
refused to accept a memorandum of understanding as a settlement 
of the issues between the parties as set forth in the Burling- 
ton's proposal; at the same time the representatives of the em- 
ployees submitted to the Burlington a written proposal to govern 
the application of Article II of the mediation agreement of 
September 25, 1964, without the preamble contained in the notice, 


a proposal that such an understanding would dispose of the issues 


between the parties in their entirety; a copy of this proposal 


is attached as Appendix D to the Upton affidavit; in addition, the 
proposal of the union parties contained differences from that of 
the railroad on the interpretation or application of the existing 
agreement; these proposals were discussed; once again, the railroad 
made clear that it was not interested in discussing the Section 
6 notice of the unions and a revision of Article II of the 1964 
agreement. 

(42) On November 15, 1968, the union representatives met 
from approximately 9:30 a.m. to approximately 4:15 p.m. to dis- 


cuss the situation. 


-25- 


(43) On November 18, 1968, the union representatives met 


among themselves from approximately 9:30 a.m. to Noon to dis- 
cuss the situation; between approximately 2:00 p.m. and 4:30 
p.m. the union representatives engaged in a Se canton rep- 
resentatives of the Burlington at which the Mediator was pres- 
ent; at this meeting the union representatives furnished to 
the railroad a list of supporting data which the employees 
wanted furnished by the railroad with respect to any notice 
of railroad subcontracting and the reasons therefor covering 
various items in dispute; a true and correct copy of this 


list is attached hereto as Appendix B (the list furnished 


to the railroad did not include the handwritten notes which 


were made by a union representative during subsequent discus- 
sions); at this meeting the union representatives rold the 
railroad that the purpose of their Section 6 ROLECE was to 
improve Article II that all that the railroad had! proposed 
so far in substance watered down the existing requirements of 
Article II; at this meeting on November 18th an agreement was 
reached on data to be furnished with respect to aoeice of car- 
rier intent to contract out work; at the meeting on November 
18th the Burlington did furnish a written proposal, a true and 
correct copy of which is attached hereto as Appendix C, which 
provided in substance that the existing provisions of Article 
II and Article VI of the 1964 agreement would eeoata in effect 
unchanged but revised a proposed memorandum of understanding 
between the parties on the application of that agreement ; this 
memorandum of understanding also contained cercats other items 
as set forth therein; finally, it proposed a moratorium on any 
proposals covering subcontracting of work until January 1, 1971. 
(44) On November 19, 1968, the union representatives met 
among themselves from 9:30 a.m. to Noon to discuss the situa- 
tion, including the carrier's proposal of the 18th; and from 


approximately 2:15 p.m. to 4:15 p.m. the union representatives 
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met with the representatives of the Burlington at which the 
Mediator was present; at this meeting the Burlington repre- 
sentatives took the position that no agreement had been reached 
on the data to be furnished the employees in cases of carrier 
notices of intent to contract out work; the Mediator rejected 


this statement and advised the representatives of the Burling- 


ton that they had reached such agreement on November 18, 1968; 


this was simply one more evidence of the railroad's bad faith 
in these negotiations. 

At this meeting the representatives of the unions handed 
the Burlington representatives a written response to the car- 
rier's proposal of November 18, 1968; a true and correct copy 
of this response is attached hereto as Appendix D ; it reads 
as follows: 


"In response to Carrier's proposal of intended Mediation 
Agreement submitted to System Federation No. 95 during 
Mediation Meetings on Case A-8428, the Carrier has thus 
far seen fit to ignore the Union's Section Six Notice 

and Appendix 'A' of November 8, 1968 particularly deal- 
ing with the amendment of Article IL of the September 

25, 1967 Agreement; and this Federation cannot accept 

the Carrier's proposal which does not direct itself 
specifically to the intension of amending Article II. 
Therefore, the Federation has not changed their original 
intension expressed in the March 25, 1968. It is, how- 
ever, understood that a tentative agreement and/or under- 
standing has been reached between the Carrier and the 
Unions represented by System Federation No. 95, relative 
to the proposed data and the meaning of minor transactions 
which is presently expressed in the Unions' Notice (Appen- 
dix 'A'). Therefore, the Carrier's proposal of 11-18-68, 
page 4,'section 7 in total, attempts to grant less to the 
Unions than already agreed to by the Carrier and the Unions 
in the present Article I of the September 25, 1964 Agree- 
ment. ‘The Union has not served Notice to amend Article I 
or has it expressed an intension to change or rearrange 
Article I at this time. 


"The Union considers the position of the present Carrier's 
Proposal dealing with Article I as untenable. The Union 
should not be expected to negotiate or accept less for our 
people than we were successful to get through many hours 

of negotiation which extended through Mediation and finally 
to Presidential Emergency Board No. 160. The Presidential 
Emergency Board No. 160 recognized the problem of the Union 
and need for the protection of jobs and earning power for 
the Railroad Employes represented by our Organization, which 
far exceeds what the Carrier now proposes and attempts to 
get by agreement at this time. 
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"Tn the rejection of your proposal of 11-18-68 we re- 
quest that the Carrier respond specifically to our 
original proposal recognized as Appendix 'A' and nego- 
tiate from a posture of this understanding that otra 
II will be amended as proposed." 


Also at this meeting the Burlington submitted a Sree 
writing, a true and correct copy of which is attached hereto 
as Appendix EE; once again, the Burlington purported to con- 
tinue unchanged the subcontracting provisions of the! 1964 
agreement and proposed a memorandum of understanding on the 
application of the existing agreement to be applied to trans- 
actions after January 1, 1969; as will be seen from a reading 
of the carrier's proposal it provided that this was a final 
settlement of the dispute involved; that there be a moratorium 
of proposals covering subcontracting of work until Somes 1, 
1971; the proposal also contained the following carrier threat: 
"The above proposal by the Carrier is made in an effort 
to conclude negotiations in this dispute. If this pro- 
posal is not accepted by the Organizations, the! Carrier 


reserves the right to further DEERE its March 29, 
1968, proposals to a conclusion." 


In other words, the railroad was telling the union representa- 
tives that unless the railroad's proposal of November 19, 1968, 
which did nothing about the substantive provisions of the exist- 
ing agreement with respect to contracting out of work were ac- 
cepted the railroad reserved the right to unilaterally put into 
effect its own Section 6 counter proposal when the procedures 


of the Railway Labor Act were completed, i.e. that the carrier 


would regard as eliminated all agreements, rules, regulations, 


interpretations, and practices which in any way interfered with 


the subcontracting out of work by the railroad as well as certain 


other actions by the railroad set forth therein. By this action 
| 
the carrier set forth the first threat of self-help to accomplish 


its purposes by any party involved in the labor dispute, a purpose 
clearly repudiated by the findings and conclusions of Presidential 


Emergency Board No. 160, referred to above; faced with this threat 
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the union representatives would have been entirely justified 
both morally and legally in asking the Mediation Board at 
that time to relinquish jurisdiction of the labor dispute 
and leave the union parties to their own self-help after the 
lapse of the required 30-day period under the Railway Labor 
Act; by this action the Burlington itself put into the dispute 
the threat of self-help about which it now complains with 
respect to the union parties; it is difficult to perceive 

of a more cynical approach to good faith collective bargain- 
ing under the Railway Labor Act. 

(45) On November 20, 1968, the union representatives met 
with the Mediator from approximately 10:00 a.m. to 12 Noon. 
The Mediator was advised that the unions desired to negotiate 
substantive amendments to Article II and Article VI of the 
collective bargaining agreement; that proposed memoranda of 
understanding with respect to the existing agreement were not 
adequate to protect the employees. 


The unions informed the Mediator that the carrier should 


advise the Mediator and the union parties of what relief it 


would grant in a revised Article II and that this question could 
be discussed and negotiated; it was pointed out ta the Mediator 
that the union representatives had repeatedly requested the 
carrier to advise them on this point and had been unable to 

get from the carrier any information with respect thereto. 

(46) On November 21, 1968, the union representatives met 
with the representatives of the Burlington in a meeting at which 
the Mediator was present from approximately 1:00 p-m. to 3 p.m. 
At this meeting the Mediator reviewed the situation; once again 
the union representatives stated that they desired to negotiate 
substantive amendments to Article IT and Article VI of the agree- 


ment; the Burlington representatives stated that they would not 
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negotiate such a revision, that if they were forced into negotia- 

tion of such a revision they would tear the whole agreement apart 

and eliminate the special procedures for the settlement of- disputes. 
The union representatives told the Mediator that in their 

opinion the carrier was refusing to negotiate in accordance 

with Section 6 notice of the parties. 
The Burlington representatives then asked for a'recess of 13 

days or more; the representatives of the employees indicated their 


tentative opposition to such a recess but stated that they would 


give a definitive answer the next day. 


(47) On November 22, 1968, the union representatives phoned 


the Mediator at approximately 11:30 a.m. and eavtsed him that 

a recess in the negotiations was unacceptable to them; on that 
date the union representatives wrote to the National Mediation 
Board and requested that under the circumstances the parties be 
released from mediation; also on November 22, 1968, the National 
Mediation Board wired that the case was recessed without giving 
a date for further Sacre 

(48) On December 3, 1968, Mr. Egbers of the Burlington 
wrote to the National Mediation Board objecting cone release of 
the case from mediation. 

(49) On December 19, 1968, the unions involved again wrote 
to the National Mediation Board asking under the pecometances 
for the release of the case from mediation. 

(50) On January 8, 1969, the National Mediation Board wired 
the unions involved that Mediator Peacock would resume mediation 
of the case on January 14, 1969. | 

(51) On January 14, 1969, the union representatives met with 
the Mediator from approximately 10:00 a.m. to 1:00 p-m.; at this 
meeting there was a complete review of the eterantons the union 
representatives asked the Mediator if there were to be further 
conferences or meetings with the Burlington; the Mediator was 


told that in the opinion of the union representatives the Burlington 
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had not maintained the status quo as required by the provisions of 
the Railway Labor Act and that this failure had created an explo- 


sive situation among the employees involved. 


(52) On January 15, 1969, the union representatives again 


met with Mediator Peacock from approximately 2:00 p.m. to 4:00 
p-m.; Mediator Glover was also present at this meeting; at this 
meeting the mediators advised the union representatives that the 
situation was now a "new ball game", and that the mediators de- 
sired no further discussions on any previous problems. 

The mediators also advised the unions involved that the 
Burlington was now ready to discuss some revision in Article II; 
the mediators also requested the unions involved to prepare and 
present a new proposal; the union representatives advised the 
mediator that they would go to work immediately on such a new 
proposal. 

(53) On January 17, 1969, the union representatives gave to 
the mediators a new written proposal as requested at the meeting 
with the mediators on January 15, 1969, outlined above; a true 
and correct copy of this written proposal is attached as Appen- 
dix E to the Upton affidavit. 

Contrary to any claims of the Burlington, this proposal did 
not forbid or prohibit the carrier from subcontracting out of 
work; to the contrary it recognized that the carrier might de- 
termine it "to be necessary" to subcontract work, but that if it 
did so such subcontracting could not be done until the Burlington 
had met the conditions set forth in a proposed Section 2 of a 
revised Article II; under this proposed Section 2 the carrier 
would be required to furnish to the respective General Chairman 
of the union whose work was involved an advance notice of the 
proposed subcontracting with supporting data; the General Chairman 
would then have the ons to sit down and discuss the matter 
with the Burlington; Section 2(b) of this proposal specifically 
provided that "If the parties are unable to reach an agreement 


at such conference the Carrier or the Organization may proceed 
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to process the dispute to a conclusion as hereinafter provided". 
This meant in accordance with the provisions of Article VI which 
the union proposal did not change; the proposal further contained 
provisions for the carrier to expand its existing facilities and 
to upgrade its facilities to perform the work involved; to recall 
furloughed shopcraft employees to perform the work; for overtime 
by employees on second and third shifts to perform the work; as 
well as a proposal with respect to apprentices involved in the 


work. 

(54) On January 20, 1969, the employee representatives met 
with the representatives of the Burlington from approximately 
2:00 p.m. to 4:45 p.m. at which meeting the mediator was present; 
at this meeting the Burlington submitted a letter roiche employ- 
ees reiterating their position that the issues rated by the 
Section 6 notice of the unions involved were not bargainable 
under the Railway Labor Act; in this letter the Burlington also 
stated that it was its desire to find an amicable settlement of 
the labor dispute but that this expression of Re ae not 
be construed to mean that the Burlington accepted the Section 6 
notice and the subject matter thereof as requiring See eemine 


under the Railway Labor Act. (Attached as Appendix F hereto.) 


At this meeting the Burlington submitted a written proposal 


to the union representatives substantially similar to the Bur ling- 


ton's' proposal of November 18th (Appendix E attached hereto). 
Under this proposal the carrier essentially Dee ored the re- 

writing of the criteria for contracting out which was in essence 

simply a revision of its “memorandum of ee approach 


upon which it had insisted from the very beginning; the carrier 
also proposed to rewrite the provisions for the settlement of 

any disputes which arose at great length. At this meeting the 
union representatives also asked the Burlington to Grendree its 


letter of January 20, 1969, insisting that the subject matter of 


the unions' March 25, 1968, notice was not subject to required 
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bargaining under the Railway Labor Act; the union representatives 
stated to the Burlington representatives that they found it ex- 
ceedingly difficult to believe that good faith bargaining could 
be conducted by the Burlington under the circumstances; the 
Burlington refused to withdraw its letter. 
At this meeting the unions involved set forth their position 


on this point in the form of a written letter dated January 21, 


1969, to Mr. Egbers, a true and correct copy of which is attached 


as Appendix G hereto. 
This letter read in pertinent part as follows: 


"The Organizations do not feel it necessary at this time 
to answer point by point all of the erroneous allegations 
raised in your letter. We may do so later. 


"However, we do feel that your contention that this 
issue is non-bargainable and in violation of the Railway 
Labor Act must be answered. 


"your contention, if correct, and it is not, would mean 
that the carriers, the Organizations, the National Mediation 
Board and Emergency Board 160 were all in violationof the 
Railway Labor Act when Mediation Case A-7030 was negotiated 
and signed. Further if your contentions were correct, and 
they are not, then both the carrier and the Organization have 
been in violation of the Railway Labor Act since the issue 
involved in Mediation Case A-8428 was raised, and the National 
Mediation Board would have been in violation of the Law when 
this case was docketed and assigned a mediator. The absurd- 
ity of your contention is self-evident. 


"The absurdity of your contention is further shown in 
the fact that the issue was not raised in your counter notice 
of March 29, 1968, nor at the first meeting held on April 
25, 1968, and shown further in that, since the notices were 
served, and at various times in the course of these negotia- 
tions counter proposals have been exchanged." 

(55) On January 22, 1969, the union representatives met with 
the representatives of the Burlington from approximately 2:00 p-m. 
to 4:00 p.m. to discuss the respective proposals of the parties; 
at this meeting the union representatives advised the representa- 
tives of the Burlington that they found the first two paragraphs 
of the carrier's written proposal of January 20, 1969, to be gener- 
ally acceptable but that they could not accept the remainder as 
written. 


Also at this meeting the union representatives asked the 


carrier to respond to the proposal of the unions furnished to the 


= 2) = 

mediator in response to his request of January 17, 1969; the 

unions were unable to obtain any discussion or negotiation with 
respect to their proposal; the Burlington representatives re- 
peated their contention that the subject matter was non-bargainable 
under the Railway Labor Act; Mr. Egbers admitted once. again that 
the Burlington had violated the existing agreement; however, he 


emphatically stated that the railroad did not intend under any 


| 
circumstances to perform certain of its work; that it intended 


to end various work and shut down the shops involved. 

Also on January 22, 1969, the Burlington furnished the unions 
with a written reply to the unions' letter of January 20, 1969; 
in the Burlington's letter of January 22, 1969, the Bur lington 
reiterated its position that the subject matter involved in the 
Section 6 notice of the union was not subject to mandatory bar- 
gaining under the Railway Labor Act but denied that the railroad 
had not in good faith "conferred" with the unions aa Ns subject; 
a true and correct copy of this letter is attached as Appendix H 
hereto. : 

(56) On January 23, 1969, the union representatives met 
with the mediator at approximately 10:00 a.m.; they advised the 
mediator that in their opinion the situation was nopetess in the 
light of the Burlington's attitude; that they would furnish him 
a letter on the subject matter at approximately 4:00 p.n:.: this 


they did; a true and correct copy of this letter is attached as 


Appendix I hereto; this letter read in pertinent part as 


follows: 


"The Carrier has facetiously stated to the Unions that 
irrespective of their position relative to bargainability 

of the union notice, they would proceed in discussions and 
they did exchange proposals and counter-proposals with the 
Unions on several occasions, however merely re-arranging 

the language in grammatical construction of their same 
original proposal. This continued to occur until Noven- 

ber 18, 1968, when the Unions put the Carrier on notice in 
writing that we expected the Carrier to direct} their dis- 
cussions and negotiations to the Unions' proposal recognized 
as Appendix A of the March 25, 1968 Section 6 Notice. As a 
result of the Unions' letter to the Carrier, negotiations 
became stalemated and a recess was requested by the Carrier 
and granted by the National Mediation Board. 
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"During this period of recess the Carrier directed a letter 
to the Unions of their intent fo further contract out two 
diesel units and other roadway equipment, which placed the 
entire negotaations in an impossible situation and certainly 
a complete disregard for the spirit and intent of the status 
quo under the Raitway Labor Act. 


“Because of these delinquent and arrogant acts of the Carrier, 
the Railway Employes' Department on request of the Unions of 
System Federation #95 directed a letter under date of Novem- 
ber 22, 1968 to the National Mediation Board pointing up these 
facts and requested that the Mediation Board close their files 
on this instant case. 


"For reasons not known to the officers of System Federation 
#95, the National Mediation Board under date of January 8, 
1969, notified all parties concerned that mediation would 
re-convene. Since the re-convening of mediation up to this 
instant date, the Unions have met with the Mediator in execu- 
tive session on January 14, 15, 16 and 17th. Further, they 
have met jointly with the Mediator and Carrier on January 20, 
21, and 22. 


"During these joint mediation sessions, the Carrier again 
submitted to the Unions the same proposal in context as their 
November 18, 1968 proposal along with a letter directed to the 
Federation in which they completely rejected the Unions' cri- 
ginal proposal which is recognized as Appendix A of the March 
25, 1968 Notice, as well as a flat verbal statement by Mr. 
Egbers, Assistant to the President of the CB&Q, that the 
Carrier did not intend to negotiate any kind of an agreement 
that would put them back in the manufacturing business of any 
parts, even those which they have manufactured in the past. 
The Union considers the making of parts on the Carrier prop- 
erty as an intricate part of the total dispute dealing with 
the contracting out of Shop Craft work. This position on the 
part of the Carrier places our entire mediation efforts back 
to the very first day of October 24, 1968. 


“On the other hand, the unions have acted in good faith by 
revisingtheir proposal as it refers to the original Appendix 
A and the amending of Article II, Section 2 of the 1964 
Agreement, and attempted on more than several occasions to 
meet all the Carrier's objections, however even these efforts 
were totally rejected by the Carrier. 


“Therefore, it is our Federation's opinion and firm position 

that any further meetings or negotiations with the Carrier 

would be a vain and useless effort and a total waste of 

time in an attempt to relieve the pressures of our membership 

on this Carrier property. 

"We are again requesting that you report these facts to the 

National Mediation Board officers and recommend that the Medi- 

ation Board release this entire issue and close their files 

on Case A-8428." 

(57) On January 29, 1969, the National Mediation Board, acting 
pursuant to the provisions of Section 5, First of the Railway Labor 
Act, wrote to both parties requesting them to enter into an agree- 


ment to voluntarily submit their labor dispute to arbitration pur- 


suant to Section 8 of the statute; a true and correct copy of which 


is attached as Appendix J hereto. 
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Under date of January 31, 1969, the Railway Employes" Depart- 
ment, acting on behalf of the unions involved, wrote to the National 
Mediation Board stating in pertinent part that "We uae given seri- 
ous consideration to your request and regret to advise that in view 
of the issues involved in the dispute, we must respect fully decline 
to submit the controversy to arbitration as you have requested"; 
a true and correct copy of this letter is attached = Appendix K 


hereto. 


Urder date of February 8, 1969, Mr. Egbers, on behalf of the 


Burlington, wrote to the National Mediation Board stating in perti- 
nent part that "This Carrier would have been willing to submit this 
controversy to arbitration as suggested in your letter of January 


29, 1969, if an agreement on the issues to be arbitrated could 


have been reached"; this conditional response was ‘of course 
> | > 


meaningless in light of the Burlington's repeated position that 
| 
the subject matter of the March 25, 1968, Section 6 notice of 


the unions was not a subject that required bargaining under the 


Railway Labor Act, a position which it had reiterated only shortly 


before the letter of February 8, 1969; a true and correct copy of 


this letter of Mr. Egbers is attached as Appendix L hereto. 


(58) On February 4, 1969, the National Mediation Board wrote 
to the parties stating in pertinent part that "It is the judgment 
of our Board that all practical methods provided in the Railway 
Labor Act for our adjusting the dispute have been exhausted, 
without effecting a settlement"; the Board therefdre served notice 
on the parties that it had that day terminated its services under 
the provisions of the Railway Labor Act; the Commanticanton also 
called the attention of the parties to the fact chat for 30 days 
thereafter the statute required that no change belmede in the 
rates of pay, rules, or working conditions or established prac- 


tices in effect prior to the time that the dispute! arose; a true 


and correct copy of this communication is attached as Appendix M 


hereto. 
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Under the provisions of the Railway Labor Act, the unions were 
free to resort 'to self-help with respect to their side of the dis- 


pute not later than March 6, 1969, unless a Presidential Emergency 


Board could be ‘created to investigate and report on the dispute 


pursuant to the provisions of Section 10 of the Railway Labor Act 
during the intervening period. 

(59) On February 18, 1967, Mr. Egbers asked the unions in- 
volved for further conferences beginning February 27, 1969; the 
unions involved agreed. 

On February 18, 1969, the unions involved wrote to Mr. William 
J. Quinn, President of the Burlington, calling his attention to 
the union view that during the conferences between the parties 
the carrier had repeatedly violated provisions of the existing 
agreement; that the abuses during mediation were so prevalent and 
obvious that Mr. Egbers had written a letter to carrier officers 
on November 19, 1968, advising compliance with the agreement; the 
unions further advised Mr. Quinn that in spite of Mr. Egbers' 
letter the abuses had continued to the detriment and anger of the 
employees involved; the letter pointed out that the carrier's 
action was in violation of the Railway Labor Act and "makes 
collective bargaining a farce and completely hopeless"; a true 
and correct copy of this letter is attached as Appendix N 
hereto. 

(60) On February 27, 1969, the union representatives met with 
the representatives of the Burlington in the Burlington's offices 
in Chicago, Illinois, to discuss the situation; at this meeting 
the Burlington made no change in its position; indeed, some of 
its suggestions consisted of a withdrawal of some suggestions pre- 
viously made such as the suggestion made at one point in prior 
discussions that work performed on non-licensed equipment could 
be performed by employees represented by the unions; during these 
discussions Mr. Egbers' attention was called to the fact that at 
the first conference of the union parties with him they had com- 


plained of the Burlington's violations of the existing agreement; 
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that he had agreed that there were such violations, but, these had 
continued; the union parties also advised Mr. Egbers that during 
the February meetings of railroad officials and the railway labor 
organizations in Miami, Florida, the President of the Northern Pac. Ry. 
had told Mr. Fox, President of the Railway Employes' Department, 
AFL-CIO, that the employees on the Burlington were ain to pre- 
vent the railroad from buying locomotives and were insisting that 


the railroad build its own locomotives and that Mr. Fox had assured 


Mr. Menk that this was not the case; the unions representatives 


complained to Mr. Egbers that someone had misled Mr. Menk; Mr. 


Egbers said that if the presidents of railroads would keep their 
noses out of labor business the labor experts could setcle dis- 
putes. 

This meeting adjourned for dinner; it resumed after dinner; 


at that time Mr. Egbers refused to discuss the subject matter of 


the conference in any way, shape or form; instead, he spent the 
time attempting to entertain the individuals present with jokes; 
the union representatives repeatedly asked him puestiods concern- 
ing the subject matter of the conference which he refused to 
answer. 

(61) On March 4, 1969, the union representatives and the 
Burlington representatives again met; at this meeting Mr. Paul 
Marnell, of the Railway Employes' Department, AFL-CIO, was also 
present; he had been requested tole present at such Loeeences by 
the President of the RED, AFL-CIO; most of the time at this con- 
ference was spent reviewing the dispute from its ani the pro- 
cedures for the settlement of disputes on Decor accine out of 
work and the decisions of the Special Board under the ts cing 
agreement. 

Mr. Marnell advised the Burlington representatives that the 
carrier had emasculated the existing agreement so far that it was 


ineffectual; at this meeting there was a discussion of| purchasing 


of freight cars and the union's position that the carrier should 
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continue doing work on its property thar it had been doing; at 


this meeting Mr. Egbers suggested the possibility that if the 


employees were interested simply in additional job protection 


the Burlington would discuss this with them. 

(62) On the morning of March 5, 1969, Mr. Marnell met alone 
with Mr. Egbers of the Burlington; at this meeting Mr. Egbers 
advised Mr. Marnell that he was tied up in another meeting and 
suggested that the union representatives met with the Burlington 
staff officers; during this discussion with Mr. Marnell, Mr. Egbers 
mentioned the matter of possible job guarantees and an attrition 
agreement as 2 means of protecting the employees. 

Before meeting with the carrier representatives, the union 
representatives discussed Mr. Egbers' suggestions among themselves 
ané concluded that this matter should be explored to find out 
exactly what the Burlington had in mind; at approximately 2:00 
p-m. on March 5, 1969, the union representatives met with the 
Burlington representatives, with Mr. Marnell again present, and 
again discussed the situation and asked for something in writing 
on Mr. Egbers' suggestions. 

(63) On Mazrch 6, 1969, the date upon which the unions were 
free to strike under the Railway Labor Act, the union representa- 
tives and the representatives of the Burlington met at approxi- 
mately 2:00 p.m. with Mr. Marnell again present. 

At this meeting the union representatives discussed with Mr. 
Egbers the carrier proposal of January 20, 1969, particularly with 
respect to the cost factors set forth in that proposal; Mr. Egbers 
replied that he did not know too much about the cost factors since 
they had been prepared and developed by someone else. 

At this meeting union representatives asked for something in 
writing on the suggestion originally made about the possibility of 
job guarantees. 

(64) On March 7, 1969, a meeting was held between union rep- 
resentatives and the representatives of the Burlington beginning 


at approximately 2:00 p.m.; at this meeting the Burlington furnished 
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to the representatives of the unions a proposal to cance} out the 
provisions of Article I of the September 1964 agreement covering 
the matter of employee protection; providing for the recognition 
by the employees of an absolute right of the carrier to purchase 
any new equipment and component parts; providing for a recognition 
by the employees of an absolute right of the carrier to introduce 
technical and operational changes; and further eae for an 
agreement by the carrier that it would not reduce positions below 
an established base set forth in the agreement to ceed 5% per 
annum, the established base to be the number of employees holding 
regularly assigned positions on the effective date of the agree- 
ment, and employees at the Aurora shop returned to service pursuant 
to Section 4 of the agreement; as indicated the neonceat suggested 
the return to work of employees of the Aurora shop; the proposal 
also contained a matter relating to the Mae iereartontor work 
rules and limiting the Special Board established by Article VI 
to disputes arising under Article III; a true and correct copy 
of this agreement is attached as Appendix O hereto (the inked no- 
tations are those of a union representative). 

(65) On March 8, 1969, the representatives of the unions and 
representatives of the Burlington met at 9:00 a.m. and discussed 


the Burlington's proposal of March 7, 1969; the union representa- 


tives asked questions and suggested concerns and problems about 


such proposal but did not reject it outright. 


At this meeting the union representatives submitted a counter 


proposal; this was done by drawing lines through various provisions 


of Article II; the effect of this proposal was to eliminate all of 


Section 1 of the 1964 agreement, i.e. the applicable criteria for 
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subcontracting work; to strike out the reference in Section 2 to 


these criteria so that Section 2 then read that if the carrier de- 
cides that "it is necessary to subcontract work of a type currently 
performed by the employees", it shall give notice of intent to the 
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General Chairman, supporting data, and will discuss the matter 
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with the affected General Chairman; the proposal left undisturbed 


the provisions of Section 2 that "If the parties are unable to 
reach an agreement at such conference, the Carrier may, notwith- 
standing, proceed to subcontract the work, and the Organization 
may process the dispute to a conclusion as hereinafter provided". 
This proposal left in effect Section 3 of the 1964 agreement and 
Section 4 which set up the machinery for resolving disputes over 
contracting out of work. 

The railroad asked the union representatives numerous questions 
about their proposal; the railroad representatives expressed con- 
cern that in a dispute over whether or not it was necessary for the 
Burlington to subcontract out work that it could not rely upon the 
criteria in Section 1 in light of the "legislative history" of 
this Section and of the dispute; the carrier suggested that the 
employees amend this proposal before further consideration, so as 
not to bar the carrier from reliance upon this criteria in such 
a dispute; the union representatives advised the representatives 
of the railroad that such an:amendment would defeat the entire 
purpose of their March 8th proposal which was to get away from 
the criteria that they felt had been abused by the railroad and 
to leave it to the railroad to support any subcontracting out 
of work believed to be necessary in accordance with whatever could 
be used to support such subcontracting without regard to the par- 
ticular criteria. 

The meeting of March 8, 1969, broke up without any agreement 
or without any commitments by either party. 

Mr. Marnell indicated to the railroad representatives that they 
meet on March 10, 1969. 

(66) On March 10, 1969, the representatives of the union met 
with the representatives of the Burlington at approximately 2:00 
p.m.; at this meeting there was further discussion of the employees’ 
proposal of March 8th; during the course of this discussion the 
Burlington indicated that it could not agree on the elimination of 


the criteria under Section 1 of Article I of the 1964 agreement. 


a als 

When this meeting broke up on March 10, 1969, Mr. Marne11 in- 
dicated to the Burlington representatives a willingness to meet 
again on March 11, 1969. 

(67) On March 11, 1969, the union representatives met among 
themselves at approximately 10:00 a.m. to review the peractons 
the discussion among them revealed that they were in agreement 
that the conferences which had taken place since the National 
Mediation Board had terminated mediation on February 4, 1969, 
had not brought the parties any closer to agreement and had not 
made any substantial contribution toward a settlement there was 
further discussion as to what action the union representatives 
could take; this meeting concluded on March 11th without the 


union representatives reaching a decision with respect to appro- 


priate action. 


(68) On March 12, 1969, the railroad filed its complaint in 


this Court for injunctive relief; the allegations contained in 

that complaint and the statements in the affidavits submitted in 
support thereof have, in the: opinion of the union representatives, 
made it clear that the Burlington has never had any intention of 
negotiating an effective agreement with respect to the subcontract- 
ing of work and that a lawful recourse to self-help is the only 
course of action available to the unions and the employees they 


represent under these circumstances. 


Each of the affiants hereinbefore named states that the above 
represents his individual affidavit reciting the facts within his own 
knowledge and belief and each subscribes his name hereto this 25th 


day of March 1969. 


fe the Nw ARM 


Paul Marnell, Assistant to President 
Railway Employes' Department, AFL-CIO 


System Federation 95 
General Chairman, Sheet Metal Workers 
International Association 


BIOS 


G. R. DeHague, Secretary—Treasurer 

System Federation 95 

General Chairman, International Assoc~ 
jation of Machinists and Aerospace 
Workers 


Michael Jewett, e General Chairman 
International Brotherhood of Firemen 
& Oilers 


Co 


ne 
Arthur Kohn, General Chairman 
International Brotherhood of Boilermakers, 
Iron Ship Builders, Blacksmiths, 
Subscribed and sworn to before me Forgers and Helpers 


this 25% aay of ize fh , 1969 / 


©. “Ty . A 
WEE Pe ste 1o- 2 W/J. Peck, General Chairman 
Notary Public International Brotherhood of Electrical 
Workers 


yeas 


N. &. Robison, General Chairman 
Brotherhood Railway Carmen of the United 
States and Canada 


My Commission expires: Jé.2¢ /972 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 


Plaintiff, 
CIVIL ACTION 


ve 
NO. 630-69 


RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO, 
SYSTEM FEDERATION NO. 95, and 
INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS, et al., 


wouvvvvyyve—eeae MY 


Defendants. 


Defendants’ exhibits accompanying defendants’ affidavit. | 


Appendix A - Q page 
B- 2 pegev 
G- K pegee 

1 prge 

G pager 

Ue pages 

2 pEege 

2. pe Gé2/ 

2 ag td 

2 eee, 
LEG a 

j= / PEGGLE 
M- 6 peer 
Nie OG 
(= 4 pager 


MEDIATION CASE A-8428 


CB&Q Proposal 
11/11/68 
Provided the Organizations' Notice of March 28, 1968 will be disposed 
of in its entirety and provided new notices dealing with the subject of subcon- 
tracting will not be instituted by them prior to January 1, 1971, the Carrier 
proposes the following: 

1. Provisions of Mediation Agreement A-7030 dated 
September 25, 1964 will remain in effect unchanged, includ- 
ing Article I! - Subcontracting - and Article VI - Resolution 
of Disputes - thereof. ; 

2. The Carrier will enter into a Memorandum OF Understanding 
with the Organizations to govern application of Article I! of 
Mediation Agreement A-7030 on and after January 1, 1969. Such 
Memorandum of Understanding will include, but not necessarily 
be limited to, the following: 

(a) A definition of the term "minor 

transaction" as that term is used in Article 

11, Section 2, for which no advance notice 

will be required. 

(b) A definition of "significantly 

greater cost" as that term is used in criteria 

5 of Article 11, Section 1. 

(c) A requirement that the Carrier will give 
advance notice to the Organizations of its intent 


to contract out work set forth in their classi- 


fication of work rules (except for minor trans- 


actions). 


APPENDIX A 
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(d) A list of the types of data that the Carrier 

will be required to furnish the Organizations pursuant 

to Article I1, Section 2, and Section 3 in cases where 

no advance notice is given. 

3. Before the Carrier contracts out work (except for minor 
transactions) not specifically set forth in the Organizations! 
classification of work rules but which is currently being performed 
by them and which is not exclusively the work of another craft, it 
will discuss the matter with the Organiizactonion Organizations 
tnvolved, 

4, Employes furloughed at a Santicalen point must accept 


employment offered them in their craft at other points or forfeit 


their seniority rights and terminate their employment relationship. 


ysis 


Reasons threrof and supporting data shall be understood to include but 
not be limited to : 

1. Copies of contractors bids broken down into man hours, 
labor charges, shop overhead, material costs and specific 
work performed. 
Blueprints - Drawings - sketches, specifications, manufactures 
discription Model # & any other information which will preperly 
describe or identify the job, equipment, parts, or units involved 
& covered by this Agreement. 
Purchase Agreements containing warrenties and guarantees return 
exchange options or rights, reciprocal agreements with Manufacture's, 
other Rail Carriers dealing with leasing of or exchange of Locomotives, 
Cars, Roadway Equipment, Communication's Equipment & Electrical 
Equipment between the C.B.& Q & any other Carrier or Carriers - 
(or) Companies'or Business. Copy of, and full explanation of any 
options under the warrantee or guarantee. NOTE: It is understood 
that no warrantee or guarantee shall exceed two years or 200,000 
miles) wHIitChH EVER CoMES FIRST, 
Copy of Carrier's purchase orders with specifications and cost of 
labor and materials. 
Specific data relative to guarantees as to job completion and placed 
in service on the Carrier. And actual date placed in service on the 
guarantee. 
Cppy of invoices received from the subcontractor relative to the 
transaction, BROKE LL peta Tp Ht ER C14 RCOS GREE 

ou CrF re ER FERME D. 

7. Machinery, tools, gauges & any other technical devices actually need 
to accomplish the manufacturing, building, repairing, refurnishing, 
modifying, improving of the article, object, part or unit involved in 


said transaction or under question or dispute. 


ApLENDIE 8 


The disposing of property, buildings, machines, tools, or 


equipment, whole or in part of the furloughing of employes 


within the Craft or Class shall not be considered proper data 


or excuse for contracting out of work whole or in part. 


CBEQ_ PROPOSAL 
11-18-68 


Case No. A-8428 

This Agreement made this , 1968 by and 
between the Chicago, Burlington & Quincy Railroad Company and its employes represented 
by the Shop Craft Organizations signatory hereto comprising System Federation No. 95 
of the Railways Employes Department, AFL-CIO. 

IT_1S AGREED: 

1. The provisions of Mediation Agreement A-7030 dated September 25, 1964 
shall remain in effect on the Chicago, Burlington & Quincy Railroad Company unchanged, 
including Article Il - Subcontracting - and Article VI - Resolution of Disputes - - 
thereof. 

2. Effective January 1, 1969, Article 11 of Mediation Agreement A-7030 
shall be applied on this Carrier as hereinafter provided, except that this Agreement 
will have no application to transactions subject to Article II of Mediation Agreement 


A-7030 which were instituted prior thereto. 


3. The terms "Minor transactions" and "significantly greater cost"! Li 


used in Article I! of Mediation Agreement A-7030 shall have the following meanings 
in their application to transactions on the CB&EQ. The parties to this Agreement 
do not in any way imply by defining these terms that such definitions reflect their 
true meaning as they were used in Mediation Agreement A-7030 by the negotiators 
thereof. 

(a) "Minor Transactions" 


Transactions requiring sixteen (16) hours' work or 
less to perform. 


4, Notwithstanding anything to the contrary contained in the collective agree- ile 


ment between the parties and/or Mediation Agreement A-7030, the carrier has the right 
to contract out work in emergency situations without prior notice to or consultation 
with the Organizations signatory hereto. The term ''emergency situattoris” as used here- 
in ts defined as follows: 
An unforseen combination of circumstances or the : 

resulting state which calls for prompt immediate action 

“Involving safety of the public, employes and carrier's 

property or avoidance of unnecessary delay and MA 


‘to carrier's operations. 


5. The Carrier, party hereto, will In good faith comply with the notice re- 
quirements of Article II, Section 2, of Mediation Agreement A-7030, and will supply 
the Organizations with "supporting data" in accordance with Article i Sections 2 and 
3, thereof. Such “supporting data’ will include the following, if available: 

(a) Copies of bids. , 

(b) Copies of invoices. 

(c) Blueprints or drawings. He 

6. If the Carrier, party hereto, desires to contract our Nock (except for 

minor transactions and in emergency situations) not specifically set forth in the 


Organizations! classification of work rules but which is currently being performed 


-4e 


by them and which is not exclusively the work of another craft, it will serve notice 
In accordance with Article II, Section 2 of Mediation Agreement A-7030 and will 
discuss the matter with the Organizations involved provided they make a request 
therefor. This in no way means that such contracting out of work is subject to 
Article Ii of such Agreement. ae 

7. (a) System-wide rosters of furloughed employes will be maintained by 
Bae ae rosters will contain the names of all furloughed employes, job classi- 
fications, seniority point and date furloughed. 

(b) If the Carrier is unable to fill a position in a certain craft 
at a particular location without hiring a new employe, such vacancy will be offered 
in seniority order to furloughed employes whose names appear on rosters made pur- 
suant to paragraph (a) hereof. 

(c) If there are no applications for the position from furloughed 


employes, the junior furloughed employe in the particular craft will be required to 


accept such position or forfeit all seniority and employment rights. ma 


-(d) An employe who transfers to a new point of employment will have 
hts seniority dovetailed into such seniority district and will forfeit his seniority 
in the senfority district from which transferred. ~In the event the employe trans- 
ferring with his seniority has the same date as an employe already on the Seniority 
District to which transferred, the employe transferring will rank below such employe. 

(e) An employe who transfers coReuners point of employment pursuant 
to this Agreement which is in excess of 35 ‘normal route miles from his former work 
location, but which is not closer to his residence than his former work location, | 
and as a result thereof moves his place of residence, will receive the benefits 
of Article 1, Sections 9 and 10, of Mediation Agreement A-7030. 


(f) An employe transferring to a new point of employment pursuant 


to this Agreement, regardless of whether or not he is required to move his place of 
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residence, shall receive the benefits contained in Article I, Sections 5 and 6, 


of Mediation Agreement A-7030. 


8. This Agreement Is in full and final settlement of the dispute growing 
out of the Organizations’ March 25, 1968 Notice and the Carrier's March 29, 1968 


Notice served on the Organizations for concurrent handling therewith. 


| 
9. The provisions of this Agreement shall become effective January 1, 1969, 
and shall continue in effect until changed or modified in accordance with the pro- 
visions of the Railway Labor Act, as amended, Section 6 notices will not be initiated J 


by any party to this Agreement covering subcontracting of work prior to January 1, 1971. 


SIGNED AT CHICAGO, ILLINOIS, THIS DAY OF__ , 1968. 


The above proposal by the Carrier Is made in an effort to conclude negotiations 
In this dispute. If this proposal is not accepted by the Organizations, the Carrier 


reserves the right to further progress Its Malch 29, 1968 proposals to a conclusion. 


System Federation No. 95 


Mediation Case A-$428 
Response to CB&Q Proposal 11-15-68 


In response to Carrier’s proposal of intended Mediation Agreement submitted to 
System Federation No. 95 during Mediation Meetings on Case A-8428, the Carrier 
has thus far seen fit to ignore the Union's Section Six Notice and Appendix "A" 
of November 8, 1968 particularly dealing with the amendment of Article Il of the 
September 25, 1967 Agreement; and this Federation cannot accept the Carrier's 
proposal which does not direct itself specifically to the intension of amending 
Article IL. Therefore, the Federation has not changed their original intension 
expressed in the March 25, 1968. It is, however, understood that a tentative 
agreement and/or understanding has been reached between the Carrier and the 
Unions represented by System Federation No. 95, relative to the proposed data 
and the meaning of minor transactions which is presently expressed in the Unions’ 
Notice (Appendix "A"). Therefore, the Carrier's proposal of 11-18-68, page 4, 
section 7 in total, attempts to grant less to the Unions than already agreed to 
by the Carrier and the Unions in the present Article I of the September 25, 1964 
Agreement. The Union has not served Notice to amend Article I or has it expressed 
an intension to change or rearrange Article I at this time. 


The Union considers the position of the present Carrier's Proposal dealing with 

Article I as untenable.. The Union should not be expected to negotiate or accept 

less for our people than we were sucessful to get through many hours of negotiation 
which extended through Mediation and finally to Presidential Emergency Board No. 160. 

The Presidential Emergency Board No. 160 recognized the problem of the Union and need for 
the protection of jobs and earning power for the Railroad Employes represented by 

our Organization, which far exceeds what the Carrier now proposes and attempts to 

get by agreement at this time. 


In the rejection of your proposal of 11-18-68 we request that the Carrier respond 
specifically to our original proposal recognized as Appendix "A" ond negotiate 
from a posture of this understanding that Article II will be amended as proposed. 


APPEND x >) 


—— 


CBEQ PROPOSAL 
11-19- 
: 
Case No. A-8428 


This Agreement made .this , 1968 by and 


between the Chicago, Burlington & Quincy Railroad Company and its employes represented 
by the Shop Craft Organizations signatory hereto comprising System Federation No. 95 
of the Railway Employes Department, AFL-CIO. 
IT 1S AGREED: 

1. The provisions of Mediation Agreement A-7030 dated September 25, 1964 
shall remdin in effect on the Chicago, Burlington & Quincy Railroad Company unchanged, 
including Article I! - Subcontracting - and Article VI - Resolution of Disputes - 


thereof. 


2. Effective January 1, 1969, Article 11 of Mediation Agreement A-7030 


shall be applied on this Carrier as hereinafter provided, except that this Agreement 
will have no application to transactions subject to Article I! of Mediation Agreement 
A-7030 which were instituted prior thereto. | 

3. The terms "minor transactions" and "significantly greater cost'' used 
In Article I| of Mediation Agreement A-7030 shall have the following meanings in their 
application to transactions on the CB&Q. The parties to this Agreement do not in any 
way imply by defining these terms that such definitions reflect their true meaning 
as they were used in Mediation necconent A-7030 by the negotiators thereof. 

(a) "Minor Transactions.'' Transactions requiring sixteen (1$) . 


hours! work or less to perform. 


PPPEND 1X & 
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(b) "Significantly Greater Cost.'' The following table will be used in 


determining "significently greater cost''s 


Estimate of Labor Charge Significantly Greater Cost if Work 
by Contractor Performed on Property 


Less than $1,000 : 6% of contractor's estimated labor charge 
$1,000 and less than $5,000 5% of contractor's estimated labor charge 
$5,000 and less than $10,000 he, of contractor's estimated labor charge 
$10,000 and less than $50,000 3% of contractor's estimated labor charge 
$50,000 and less than $100,000 2% of contractor's estimated labor’ charge 
$100,000 and over 1% of contractor's estimated labor charge 


The estimate of labor charge by the contractor will be based on figures fur- 
nished at the time a bid is submitted by it. 
The estimate of labor cost for performing the work on the property will 
computed in the following manner: 
No of hours to perform work X rate of pay of 
employes to be used + 75% (Shop Overhead) + 10% (Super- 
vision) + 25.02% (Fringe Benefits) . 


NOTE: Percentage figures are based on percentage currently 
in effect and are subject to adjustment. 


A determination that work cannot be performed by the Carrier except at a 
significantly greater cost will be made in accordance with the following example: 


Estimated Labor Cost by Contractor “$4,600.00 


,———————— 


Estimate of No. of hours to perform work on property: 

Machinists 400 Hours @ 3.5994 $1,439.76 
Electricians 150 hours @ 3.5994 539.91 
Helpers 100 hours @ 3.0037 300.37 

$2,280.04 
Shop Overhead (75%) $1,710.03 
Supervision (10%) 228.00 
Fringe Benefits (25.02%) 570.47 


$4, 788.54 


Difference between labor charge by contractor 
and labor cost for performing work on property $ 188.54 


Significantly greater cost from above table $ 230.00 


“aie : 


(Accordingly, work could not be subcontracted under the cost criteria 


imasmuch as the cost of performing the work on the property is not "significantly 


greater".) 


4, Notwithstanding anything to the contrary contained in the collective 
agreement between the parties and/or Mediation Agreement A-7030, the Carrier has 


the right to contract out work in emergency situations without prior notice to, or 
| 


consultation with, the Organizations signatory hereto. The term "emergency" as 


used herein is defined as follows: 


An unforeseen combination of circumstances or the resulting 


state which calls for prompt or immediate action involving safety 


of the public, employes and Carrier's property or avoidance of 


necessary delay and expense to Carrier's operations. 

5. The Carrier, party peretor will in good faith comply with the notice 
requirements of Article 11, Section 2, of Mediation Agreement A-7030, and will 
supply the Organizations with msupporting: data in accordance with Article Il, 
Sections 2 and 3, thereof. Such "supporting data! will include the following 
where applicable to the particular transaction: : 

(a) Sub-contractor's bid broken Soom into man hours, labor charges, 
shop overhead, material costs and specific work performed. 

(b) Blueprints, drawings, sketches, specifications, manufacturer's 
model number and any other information which will properly describe or identify 
the job, equipment, parts, or units involved in the particular transaction. 

(c) Purchase agreements containing warranties and guarantees, return 
exchange options or rights, reciprocal agreements with manufacturers, and other 


rail carriers dealing with leasing or exchange of locomotives, cars, roadway 


equipment, communication and electrical equipment. 


Sie 


(d) Carrier's purchase orders with specifications and cost of labor 
and materials. 

(e) Information relative to estimated completion date and actual date 
completed by Contractor. 

{f) Invoices received from the subcontractor relative to the transaction. 

(g) List of special machinery, tools, gauges and any other technical 
devices needed to perform the work involved in the transaction. 

6. If the Carrier, party hereto, desires to contract out work (except 
for minor transactions and in emergency situations) not specifically set forth in 
the Organizations! classification of work rules but which is currently being per- 


formed by them and which is not exclusively the work of another craft, it will 


serve notice in accordance with Article 11, Section 2, of Mediation Agreement A-7030 


and will discuss the matter with the Organizations involved provided they made a 
written request therefor, This in no way means that such contracting out of work 
ts subject to Article I] of such Agreement. This paraaraph does not preclude the 
Orgenizations from progressing claims based upon their contention that the work 

In question is covered by their classification of work rules. 

7. (a) System-wide rosters of furloughed employes will be maintained by 
crafts. Such rosters will contain the names of all furloughed employes, job 
classifications, seniority point and date furloughed. 

(b) If the Carrier is unable to fill a position in a certain craft 
at a particular location without hiring a new employe, such vacancy may be offered 
to furloughed employes whose names appear on rosters made pursuant to paragraph 
(a) hereof. 

(c) If there are no applications for the position from furloughed 
employes, the junior furloughed employe in the particular craft who holds seniority 
at the location nearest to such position will be required to accept the position 


or forfeit all seniority and employment rights. 


pole 


(d) An employe who transfers to a new point of employment will 


acquire new seniority on the seniority roster to which transfered and will retain 
his seniority on the roster from which transferred. 

(e) An mistowe who transfers to a new point of employment pursuant 
to this Agreement which is in excess of 35 normal route miles from his Former | 
work location, but which is not closer to his residence than his former work lo- 
cation, and as a result thereof moves his place.of residence, will receive the 
benefits of Article 1, Sections 9 and 10, of Mediation Agreement A-7030. 

(f) An employe transferring to a new point of employment pursuant 
to this Agreement, regardless of whether or not he is required to move his place of 
residence, shall receive the benefits contained in Article 1, Sections 5 and 6,0f 
Mediation Agreement A-7030. 

(g) An employe who transfers to a new point of employment pursuant to 
this paragraph 7 will not be required to transfer back to his original point of 
employment so long as he can hold a regular assignment at his new work location. 

He may, however, return voluntarily to his original point of employment to accept 
@ permanent vacancy, in which event he will no longer be entitled ~ the benefits 
provided by paragraph (f) hereof and will not receive the benefits grovided in 
paragraph (e) herein, for aici move. 

8. This Agreement is in full and final settlement of the dispute growing 
out of the Organizations! March 25, 1968 Notice and the Carrier's March 29, 1968 
Notice served on the Organizations for concurrent handling therewith. 

9. The provisions of this agreement shall become effective January 1, 
1969 and shall continue in effect until changed or modified in accordance with 
the provisions of the Railway Labor Act, as amended. Section 6 notices will not 


be initiated by any party to this Agreement covering subcontracting of work prior 


to January 1, 1971. 


S°GNED AT CHICAGO, ILLINOIS THIS 


The above proposal by the Carrier is made in an effort to conclude 


negotiations in this dispute. If this proposal is not accepted by the Organiza- 


tions, the Carrier reserves the right to further progress its March 29, 1968 


proposals to a conclusion. 
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Chicago, Burlington & Quincy Railroad Company 
The Colorado and Southern Railway Compeny 
Fort Werth and Denver Railway Compeny 


BURLINGTON LINES 


“A. E. EGHERS = | C.J. MAHER 
Asot. to the President 

G. M. YOUIIN 
Director of Labor Relations 


LABOR RELATIONS AND EMPLOYMENT DEPARTMENTS 
$47 Weer Jockaon Boulevard — Chicage, Illineis 60606 


January 20, 1969 


Shops 2016-68 


Mr. E. J. Hayes . Mr. G. R. DeHague 
President Secretary-Treasurer 
System Federation No. 95 System Federation No. 95 
General Chairman, SMWIA General Chairman, !AM&AW 
Aurora,: | ]linois Burlington, lowa 
| 
Mr. A. L. Kohn Mr. C. H. Long 
General Chairman, | BBISBBFSH General Chairman, IBFS0: 
Milwaukee, Wisconsin Tacoma, Washington 


Mr. W. J. Peck Mr. N. G. Robison 
General Chairman, IBEW General Chairman, BRCA | 
St. Paul, Minnesota Lincoln, Nebraska 

| 
Gentlemen: 


Reference is made ta vour Section 6 notice dated March’ 25, 1968 to 
eoosowt Artaede at Subcoutrae Gita, om: woe te Vb Gr che Sate late poe Masel 
National Agreement and our proposals dated March 29, 1968 servedion the Organ- 
izations for concurrent handling therewith, which was docketed by the National 
Mediation Board as Case No. A-8428. 


During handling of this dispute in direct negotiations! and in mediation 
under the auspices of Mediator Charles A. Peacock, the Carrier has taken the 
position that your March 25, 1968 notice is improper and non-bargainable under 
the Railway Labor Act. Nevertheless, we have continued to meet with you and 
Mediator Peacock, without waiving such position, in an effort to find a solution 
to this matter in the interest of maintaining a harmonious relationship with you 
and the employes of this Carrier which you represent. Thus far, we have not been 
able to find that solution. jae 


1 believe it is appropriate at this time to fully set forth in a written 
communication why we are still maintaining the position that your notice is non- 
bargainable under the Railway Labor Act, although | can assure you that this letter 
is not intended to alter the fact that it is our desire and hope that these media- 
tion sessions in which we are now engaged will bring about a peaceful and conclusive 
settlement of this dispute. We will continue to use our best efforts toward this 

awe «=result. ; 


FAFPENDI FE 


; WAS ro Pies hare head Cathay cheat Clee Wohi Godin 
wi Lrvenadr re Carre mi goth Cte : 


Section 6 of the Railway Labor Act provides that a carrier or carriers 
and representatives of its or their employes may serve written notice of intention 
to change agreements “affecting rates of pay, rules, or working conditions."" __ 
Any notice which does not confine itself to "rates of pay, rules, or working con- 
ditions" is outside the scope of the Railway Labor Act and is improper under 
Section 6 thereof. There are several reasons why your Section 6 notice is improper 
and non-bargainable under the Act, each of which will be discussed below: 


1. The organizations' March 25, 1968 notice would place a 

prohibition against the carrier from contracting out any work, 

that either comes within the classification of work rules or is 
"generally recognized as work of the craft or crafts" involved, 
regardless of the circumstances and regardless of whether or 

not the carrier had the facilities, manpower or equipment 

necessary to perform the work, without concurrence of the 

organization or organizations involved in each instance. “The 

same would also apply to ''the unit exchange, purchase of new 

equipment, component parts, or leased equipment, the manufactur= 

ing, repairing and rebuilding of which is work'' set forth in 

the classification of work rules or generally, recognized as Pp: 
being work of the craft or crafts involved. ~!t has been readily — pe 
admitted by you during negotiations and mediation that your___ mao 
notice would even preclude the carrier from purchasing a new 

locomotive without concurrence of the organizations. | The same 

thing would apply to rolling stock and other types of equipment, % 
and component parts thereof. ) Your notice is an attempt to usurp is pap! 
legitimate managerial prerogatives in the exercise of business 

judgment with respect to the most economical and efficient conduct 

of its operations and the obvious effect of such notice would be 

to take this carrier substantially out of the market place and 

would restrain its ability to compete freely for goods and services 


on a competitive basis with other carriers and other modes of 
transportation.) hoe! 


2. Your March 25, 1968 notice proposes to delete the provision & 
in Section 14 limiting recovery in case of a proven violation 4ab¥34 
to actual damages, and to substitute in its place a provision 

that would require a carrier to pay a claimant or claimants 

named by the organizations for the amount of time it would have 
taken them to perform work on the property regardless of whether 

or not such claimants would have been the employes who would be _ 
_entitled to the work had it not been subcontracted. In other 
words, your proposal would provide that a claimant designated by 
the organizations not only would not be required to prove that 

he was actually damaged by a wrongful failure of the carrier to 

use him on certain work, he would not even have to prove that he 
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would in fact have been used on that work if the carrier had 
performed it on the property. All that would be required is 
that the organization designate him as the claimant, however 
arbitrary that designation might be and regardless of how much 
he might have earned from other employment which he could not 
have earned if he had been used to perform the work in: question. 


be "no time limits of any description to the filing and progres- 

sing of claims" arising under Article |_of the September 25, ae 

1964 National Agreement and under Article II of such agreement 

as revised by your notice. This could result in claims being 

filed long after any normal period of retaining records had 

expired and when essential witnesses are no longer avai lable 

or can no longer be expected to recall what occurred. Your 

notice further provides if the carrier contracts out work, unit 

exchanges or purchases new equipment or component parts without 

giving advance notice to the organization involved, "claims filed | 

as a result thereof shall be allowed as presented."' * Under this—=— 

proposal, there would be no limitation whatsoever upon the damages 

allowed if claimed. A claimant could present a claim! for a million 

dollars because the organization was not notified of the purchase 

of a new locomotive or new freight car and the claim would have 
>to be "allowed as presented."' The same would be true if the carrier 

contracted out work which could have been performed in a day. 

The organizations' proposal referred to herein would virtually 

strip the carrier of all defenses to a claim or grievance, insofar 

as the fact or amount of damages is concerned, and goes far beyond 

the "rates of pay, rules, or working conditions" to which a Section 

6 notice must relate and is contrary to the intendment of Section 

3 of the Railway Labor Act. Such proposals are punitive rather 

than remedial, and contrary to the general policy of federal labor 

laws which is to supply remedies rather than punishment. 


; A | peels || 
Moreover, your notice would provide that there would meee 


3. Your notice proposes to amend a national agreement entered 
into in 1964 by all of the shop craft organizations on the one hand 
and most of the nation's Class 1 railroads on the other. The fact 
that the September 25, 1964 Agreement was entered into on a national 
basis to apply to all carriers alike demonstrates that the subject 
of "subcontracting"! is a national issue and should be handled on 
T> national basis. Furthermore, it would be improper if not unlawful 
for a single carrier party to a national agreement to amend seas 
provisions thereof and provide that disputes arising under such 


amended provisions would still be subject to the dispute machinery 


maha 


set forth in the national agreement to apply only to dispute RS : 
arising under that agreement -~ not amendments thereof.” In © / Z ; 
this respect your attention is directed to the unambiguous 


language in Article VI, Section I, of the national agreement 
which provides as follows: 


"In accordance with the provisions of the 
Railway Labor Act, as amended, a Shop Craft 
Special Board of Adjustment, hereinafter re- 
ferred to as 'Board', is hereby established for The 0 


; Z 
the purpose of adjusting and deciding disputes; Copan 
which may arise under Article |, Employee Pro- me ly , 


tection, and Article II, Subcontracting, of this lomrL 
agreement. The parties agree that such disputes fee prtibe ager, 
= 4 


are not subject to Section 3, Second, of the Rail 
way Labor Act, as amended."' (Underscoring added) 


which provides for disputes arising under provisions other 
than those contained in the national agreement to be handled 
under the disputes machinery provided therein. 


This Carrier is without authority to enter into a contract \ 


As pointed out above, it is still our desire to find an amicable 
settlement to this dispute and trust that the mediation sessions now being conducted 
will bring that about. However, our participation in such sessions should not be 
construed to mean that we accept your March 25, 1968 notice as proper and a subject 


of mandatory bargaining under the Railway Labor Act. 


Yours truly, 


GLE 
K f 
cc: Members of National Mediation Board 
Mediator Charles A. Peacock 


TNRAB, 
We Ud abe ' Gon, 


Chicago, Illinois 
January 21, 1969 


Mr. A. E. Egbers 

Assistant to President 

Chicago, Burlington & Quincy Railroad 
547 W. Jackson Boulevard 

Chicago, Illinois 


Dear Sir: 


With reference to your letter of January 20, 1969, your 
file Shops 2016-68: 


The Organizations do not feel it necessary at this time to 
answer point by point all of the erroneous allegations raised in 
your letter. We may do so later. 


However, we do feel that your contention that this issue is 
non-bargainable and in violation of the Railway Labor Act must be 
answered. 


Your contention if correct, and it is not, would mean that 
the carriers, the Organizations, .the National Mediation Board and 
Emergency Board 160 were all in violation of the Railway Labor Act’ 
when Mediation Case A-7030 was negotiated and signed. Further 
if your contentions were correct, and they are not, then both the 
carrier and the Organization have been in violation of the Railway 
Labor Act since the issue involved in Mediation Case A-8428 was 
raised, and the National Mediation Board would have been in viola- 
tion of the Law when this case was docketed and assigned a mediator. 
The absurdity of your contention is self-evident. - 

The absurdity of your contention is further shown in the fact 
that the issue was not raised in your counter notice of March 29, 
1968, nor at the first meeting held on April 25, 1968 and shown 
further in that, since the notices were served, and at various times 
in the course of these negotiations counter proposals have been ex- 
changed. 

The entire tone of your letter and past actions in meetings 
have indicated that carrier will talk but not negotiate. Your letter 
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Mr. A. Egbers -2- January 21, 1969 


further indicates that no matter what came out of these negotiations 
you intend to raise the issue of bargainability and not only use 
that as a dilatory and stalking tactic, but perhaps also as an 
excuse not to sign any agreement on this issue. 


The Organizations are under the impression that both sides are 
obligated to bargain in good faith and not "muddy the water" by 
raising issues already settled. 


Since you have, with your letter of January 20, 1969, put the 
Organizations and the carrier on notice that you intend to contest 
the legality of these negotiations, and since you have further put 
the National Mediation Board and its President under notice that, 
(in your opinion) both were in violation of the Railway Labor Act 
when this case was docketed and assigned a mediator, it becomes 
incumbent on us to put the carrier on notice that the issue of 
whether or not this issue is bargainable must be cleared before we 
can believe that the carrier is bargaining in good faith as required 
under the R::ilway Labor’ Act, as amended. Failing this, we can only 
believe that carrier is contending that they and we are bargaining 
on a non-bargainable issue and that carrier will refuse to sign 
no matter what is negotiated. 


We ask therefore that your letter of January 20, 1969 be 
retracted in its entirety and in writing. 


Respectfully submitted, 


; 5 g 7 
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A. L. Kohn, IBBISBBF&H 4 (reese: +* 


js J Fou af 


W. 3. Peck, JBEW Robison, BRCA 


cc: Members of National Mediation Board 
Mediator Charles A. Peacock 


ESE) 35 NS OS LINES 


Chilaenge, Besington & Qainey Railroad Compeny 
The Colerede end Southern Railway Company 
Veet Werth and Denver Rallwey Company 


LABOR RELATIONS AND EMPLOYMENT DEPARTMENTS 
‘347 Veet Jochere Beadeverd — Chicage, Tiasie 66606 


January 22, 1969 
Shops-2016-68 


Mr. E. J Hayes Mr. G.R. DeHague 
President Secretary-Treasurer 
System Federation No. 95 System Federation No. 95 
General Chairman, SMWIA General Chairman, IAM&AW 
Aurora, Illinois Burlington, lowa 


Mr. A. L. Kohn Mr. C. He Long 
General Chairman, IBBISBBF&H General Chairman, IBF&O 
Milwaukee, Wisconsin Tacoma, Washington 


Mr. W. J. Peck Mr. N.G. Robison ! 
General Chairman, IBEW General Chairman, BRCA 
St. Paul, Minnesota Lincoln, Nebraska 


Gentlemen: 


Referring to your letter dated January 21, 1969 in response to my letter 
dated January 20, 1969 in which | made a matter of written record the position of this 
Carrier, which ies been maintained throughout negotiations and mediation, that your 
March 25, 1968 notice is not a subject of "mandatory" bargaining under a provisions of 
the Railway Labor Act, as amended. 


Your contention that if our position is correct it ee a that "the 

Carriers, the Organizations, the National Mediation Board and Emergency Board 160 were 
all in violation of the Railway Labor Act when Mediation Case A-7030 was negotiated 

and signed" has no foundation whatsoever. The Railway Labor Act does not prevent a 
Carrier and its employes from conferring about any issue, provided they mutually agree to 
do so. It does, however, provide that it is not "mandatory" for a Carrier to bargain about 
matters other than "rates of pay, rules, or working conditions." In the dispute culminating 
in Mediation Agreement A-7030, the Carriers took the position, like the position we have 
taken in this dispute, that the Organizations' notice was not a subject of "mandatory" 
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bargaining under the Act. Nevertheless the Carriers in good faith conferred with the 
Organizations and subsequently entered into an agreement on the matter. 


We have not taken the position, as you contend, that it was unlawful 
for the Mediation Board to docket this dispute and assign a mediator thereto. Evena 
cursory reading of the Railway Labor Act reveals that either party may invoke the services 
of the Mediation Board in any dispute, other than one referable to the National Railroad 
Adjustment Board. Your attention ts respectfully directed to that part of Section 5, First, 
of the Act reading: 


“Section 5. First. The parties, or either party, to a dispute 
between an employee or group of employees and a carrier may 
invoke the services of the Mediation Board in any of the 
following cases: 


"(a) A dispute concerning changes in rates of pay, rules, or 
working conditions not adjusted by the parties in conference. 


wf) Any other dispute not referable to the National Railroad 
Adjustment and not adjusted in conference between the 
parties or where conferences are retused.” (Underscoring added). 


The Act further provides that "The Mediation Board may proffer its 
sarvices in case any labor emergency is found by it to exist at any time." 


We cannot, and will not, retract our January 20, 1968 letter as you have 
requested. We suggest we get down to the business at hand -- meaningful negotiations in an 
effort to dispose of the pending dispute. As pointed out in our January 20, 1969 letter, it 
is our desire and hope that the mediation sessions in which we are now engaged will bring 
about a settlement of this matter. 


Yours truly, 
Cc 


ce: Members of National Mediation Board 
Mediator Charles A. Peacock 


SYSTEM PLDEKATION NO. 95 
HALLWAY EMPLOYES® DEPARTMENT, AFL. = C.I.0. 


January <3, 1969 
Ke: Meatation (une A-B4zd - Cishij. 


Mr. Charles Peacock, Mediator 
Wational Mediation coaru 
washington, D. C. 


Dear Sir: 


Please be referred to your files on National Mediation Case suas: 

The files will reveal thet the representatives of Syatenm Feceration #95 
have been in mediation since October <4, 1968 to this instant vate, with 
no real progress evidenced, The Carrier has consistently caintained 
their position to this date that the Federatiog Notice of March 25, 1968 
is "not bargainable under the Hailway Labor Act.® 
The Carrier has facetiously stateu to the Unions thet irrespective of 

their position relative to bargainability of the union notice, they woulda 
proceed in discussions and they dia exchange proposals and counter-proporals 
with the Unions on severul occasions, however merely re-arranging the 
language in grammaticul construction of their sume ‘griginal proposal. ‘This 
continuea to occur until November 18, 1963 when the Unions put the Carrier 
on notice in writing that we expected the Carrier ta qirect their aia~ . 
cussions and negotiations to the Unions‘ proposal recognizea as Appenuix A 
of the March 25, 1968 Section 6 Notice. hs a result of the Unions’ letter 
to the Carrier, negotiations became stalematea and a recess wis requested 

by the Carrier and granted by the National Meciation Board. — 


During this period of recess the Carrier cirected a letter to the Unions 
of their intent to further contract, out two diesel units and other roadway 
equipment, which places the entire negotiations in an impossible situation 
ana certainly a complete uisregard for the spirit and fatent; of the 
status quo under the Railway Labor Act. 


Because of these delinquent and arrogent acts of the Carrier, the Railvay 
Employes’ Department on request of the Unions of System Federation #95 
directea a letter under aate of November 2<, 1968 to the National Mediation 
Board pointing up these facts and requested that the Mediation Board close 
their files on this instant cage. 


For reasons not known to the officers of System Federation 195, the 
National Mediation Htoara uncer cate of January 8, 1969, notified all 
parties concerned that meciation squla re-convene, Since the re-convening 
of mediation up to this instant date, the Unions have met with the Mediator 
in executive session on January 14, 15, 16 and 17th. Further, they have 
met jointly with the Mediator anu Carrier on January 0, al, anu ZZ. 
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Mr. Charles Peacock -2- January 23, 1969 


During these joint mediation sessions, the Carrier again submitted to 
the Unions the same proposal in context es their November 18, 1968 
proposal, along with a letter Girected to the Federation in which they 
completely rejected the Unions’ original proposal which is recognised 
as Appenoix A of the March 25, 1968 Notice, as well as a flat verbal 
statenent by Mr. Egbers, Assistant to the Presicent of the CB&Q, that 
the Carrier did not intend to negotiate any kind of an agrecment that 
would put them back in the manufacturing business of any parts, even 
those which they have manufactured in the past. The Union considers 
the making of parts on the Carrier property as an intricate part of | 
the total dispute dealing with the contracting out of Shop Craft work. 
This position on the part of the Carrier places our entire nediation 
efforts back to the very first day of October Zh, 1968. 


On the other hand, the Unions have acted in good faith by revising 
their proposal as it refers to the original Appendix A and the amencing 
of Article II, Section 2 of the 1964 Agreenent, and attempted on nore 
than several occasions to meet all the Carrier's ebdjections, however 
even these efforts were totally rejected by the Carrier. 


Therefore, it is our Federation's opinion and firm position that any 
further meetings or negotiations with the Carrier would be a vain and 
useless effort anc a total waste of time in an attempt to relieve the 
pressures of our zembership on this Carrier property. 

We are again requesting that you report these facts to the National 
Mediation Board officers and recommend that the Meciation Board release 
this entire issue and close their files on Case A-8428. 


Respectfully submitted 
Ep age bh 
E. £ Hayes, SMKIA G. R. DeHague. j 
ap ge CA gobs 
Vi}: ed 
fi. Peck, IBEW 


ec: Members of National Mediation Board 
Executive Council 


“> (NATIONAL MEDIATION BOARD 


ji “22 ©" WASHINGTON, D.C. 20572 

ot eee ‘t 

A tj J i} CL: 4 i 

qi AN 30 196) i 4 Jameary 29, 1959 


x a RAILS a =: Case No. A-8428 
( u VA R ‘ ‘ 
Mr. A. E. Egbers Devine MPLOvEs 
Asst. to President-Labor Relations 
Chicago, burlington & Quincy Ratiroad 
S47 West Jackson Boulevard ‘ 
Chicago, Illinois 60606 


vite. Michael Fox, President 
Railvay Eaployes' Departaent, AFL-CIO 
220 South State haar Suite 1212 5 
Chicago, Illinois Mi Bh eteey | ty ear 

LAS GP. kn F ee & 


Gentlenzen: 


On June 17, 1968 the System Federation No. 95, functioning 
throuch the Ralluay Exployes’ Departnent, AFL-CIO, by its duly authorized 
representative made application 4n due form and in accordance to the pro- 
visions of the Railway Lator Act for the services of the National Media- 
tion Board in the following dismte: 


A-8428 "Revision of Articles II and VI of Septexber 29, 193 
Acreencnt - organization's notice of March 25, 1968 
and cerricr's counter vroposals of March 29, 1950." 


Tnis dispute was essigned for mediation to Mediator Charles A. 
ee: Peacock and kas been the subject of mediation proceedings, without cose 
3 posing the differences. The mediator reports that he has used his vest 

efforts to bring about an amicable settlenent throuch nediation out has 
deen unsuccessful. 


be In accordance with Section’5, First, of the Railway Labor Act, 
the National Hediation Board therefore now requests and urc/es that you 
enter into en ogreenent to submit the controversy to arbitsetion a3 pro- 
vided in Section & of the Act. | : 


In cetcing your written reply, which is requested ‘ot your eare 
| liest convenience, please submit it in txiplicate so that we ray transmit 
a copy to the other party as advice of your determination in tae ratter. 


Very truly yours, 


aa he 
; Keo, VA <- 


— 
. Thoms A. Tracy ae 
Executive Secretary 


a alae a ¢ - 
» CEIVED rire 3 {259 
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Mr. Thomas A. Tracy January 31, 1969 
14B-188-Section 6 


P.S. on copies to Executive Council, Executive Board Members : 
Sys. Fed. 95, Brothers Haesaert, Stenzinger, DeGregorio, 
’ Gladney and Anderson: : 


Copy of Board letter of January 29, 1969, 
jis attached for your file and information. 


MF 


RECEIVED FEB 3 195g 


_ EXECUTIVE COUNCIL 


RUSSELL K. BERG 
| Mew Brotherhood Building 
|Konsos City, Konas 66101 


GEORGE L. O'BRIEN 
4929 Main Street 
Keneas City, Missourl 64112 


CHARLES M. PILLARD 
1200 15th Street N.W. 
| Washington, 0. C. 20005 


{ P. L. SIEMILLER 
1300 Connecticut Avenve, N.W. 
| Washington, ©. C. 20036 


“Elect Your Friends and Defeat Your Enemies” 


Railway Employes’ Department 


SUITE 1212 / 220 SOUTH STATE STREET 
CHICAGO, ILLINOIS 60604 


TELEPHONE 427-0546 anca COOKE 312 


| EDWARD F. CARLOUGH 


HOWARD PICKETT, Sec'y-Trees. 
January 31, 1969 


Re:, 
National Mediation Board Case 


Mr. Thomas A. Tracy: 
Executive Secretary 
National Mediation Board 
Washington, D. C. 20572 


Dear Mr. Tracy: 


Acknowledgment is made of your letter date 
to Mr. A. E. Egbers, Assistant to President - 
lington & Quincy Railroad Company, and the undersigned, 
dispute. 


Labor Relations, 


You state that this dispute was as 
Peacock and he has used his best e 
_without success. 


signed for mediat 
fforts to bring about an ami 


You therefore request and urge that.in accordance with Section 
Railway Labor Act, we enter into an agreemen 


bitration as provided in Section 8 of the Act. 


I am authorized to advise you, 
dispute, that we have given serious consi 
to advise that in view of the issues invo 


Very truly yours, 


- 
. 
, 


J 
Michael Fox 

3B/se President 
(2) copies enclosed 
cc: Executive Council Members 

Executive Board Members /- 

System Fed. No. 95 
Mr. E. J. Haesaert oe: Mr. F. T. Gladney 
Mr, R. E. Stenzinger Mr. D. S. Anderson 


Mr. J. J. DeGregorio . 


ns 
dai ey 
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AFFIL:ATED 
TIONS. 


INTERNATIONAL BROTHERHOOD 
OF BOILERMAKERS, IRON SHIP 
BUILDERS, BLACKSMITHS, FORG- 
ANO HELPERS. 


BROTHERHOOD RAILWAY CAR- 
MEN OF THE UNITED STATES 
AND CANADA. 


INTERNATIONAL BROTHERHOOD- 
OF ELECTRICAL WORKERS. 


INTERNATIONAL ASSOCIATION 

‘OF MACHINISTS AND AERO 
_ SPACE WORKERS. 

i SHEET METAL, WORKERS’ INTER- 

[NATIONAL ASSOCIATION. 

| INTERNATIONAL BROTHERHOOD 

“OF FIREMEN AND OILERS. 


Section 6 Notice - Chicago, Burlington & 
Quincy Railroad Company. 


A-8428. 


d January 29, 1969, addressed jointly 


Chicago, Bur- 


dealing with the above 
| . 


i 
ion to Mediator Charles A. 
cable settlement 


S, First, of the 


t to submit the controversy to ar- 


on behalf of the Organizations involved in this 
deration to your request and regret 
ved in the dispute, we must respect- 
fully decline to submit the controversy to arbitration as you have requested. 


: Aerendix KL 


1989 


oe 


BURLINGTON LENES 


Chicago, Burlington & Quincey Railroad Company 
The Colorade and Southern Reilwey Company 
Fort Worth end Denver Railway Compeny 


‘ 
A. EL EGHERS : ! 69 C. J. MAIER 


Avot. to the President 
G. M. YOUN 
Director of Labor Relations 


NSTHOn - =a 

LADOR RELATIONS AND FXILOYMLNT DEPARTMENTS 
so 

947 Weer Jackson lean = Chicago, Wlinsia 60606 Scalf Olficers 


Fetruary 8, 1969 &. ¥, TODD 


Shops 2016-S8 


Mire Thonas A, Tracy (2) 
Executive Socretary, 

- Kational Mediation Board, 
Washington, Deo 20572 


Dear Sire 


Please refer to your filo in Casa No, A 81,28 , a dispute 
between this Carrier and System Fodoration Noe Se as 


Yur letter of Januery 29, 1969 to lr. Hichaol Fox and the . 
undarsigned, raquestod that the parties enter into an agreement to 
submit this controversy to arbitration, This lester was not receivod 
4n my office until the afternoon of February hb, 1969e Before that dato 
Mr, Fox had rojected arbitration in his etter to you of January 31, 
1969. Wa were so advised im your letter of Fobruary hk, 1969, received 
here on February 6, 1969 7 ‘ ; 

Please be advised that this Carrier would have been willing 

> to sutait this controversy to arbitration 3s suggested in your letter | 
of January 29, 1969, if an agreenent on the issues to be arbitrated 
could have been reached, 


Yours truly, - 


= a 
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NATIONAL MEDIATION BOARD 


WASHINGTON, D.C. 20572 
+ February 4, 1969 

RAI as = ‘ . Case No. Aedk23 
Mre A. Ee E-bers 'PLOVES 3 | . 
Asste to “President-Labor Relations 
Chicago, Burlington & Quincy Railroad 
547 West Jackson Boulevard 
Chicago, Illinois 60606 


Vir. Michael Fox, President 
Railway Enployes’ Deyartment, AFL-CIO 
220 South State Street - Suite 1212 
Caicago, Illinois 60604 F 


| — e@ 
Gentlemen: Jf. APP- ff Kae jo 


We have been advised by Mr. Michael Fox, President, Railway 
Employes’ Derartnont, AFL-CIO, in answer to our letter addressed jointly to 
your respective carrier and organization, under date of January 29, 19659, 
that the orzanization has declined, in writing, to arbitrate (he question 
dn our Case ilo. A-8428. 


Your attention is taerefore dircctod to the last oo in Sece- 
tion 5, First (b) of tho- Railway Labor Act, es enended, reading es follows: 


"I? arbitration eat the request of the Board shall be. refused by one or both 
perties, the Board shall at once notify both parties in writing that its 
mediatory efforts have failed and for thirty days thereafter, unless in the 
intervening poriod the rarties azree to arbitration, or an enercency board 
shall be created under Section 10 of this Act, no change shall be rade in 
the rates of pay, rules, or working conditions or established practices in 
effect prior to the tine the dismte erose." 


It is the judgnent of our Poard that e11 prectical nethods Pro- 
vided in the Railway Labor Act for our edjusting the dispute: have been exe 
hausted, without effecting a settlement. 


In these circumstances, notice is hereby served in behalf of the 
Board that its services (except as provided in Section 5, Third, and in 
Section 10 of the law) have this gl en teeta eer Ne Provisions 
of the Railway Labor Act. 


We are sending to Mr. Eqbers @ copy of Nr. Fox's letter dsted 
January 31, 199. 


By order of the NATIONAL MEDIATION BOARD. 


Thoms A. Trecy 
Executive Secretary 


A pe NDIX i 


February 18, 1969 


Hr. Williaa J. Quinn, President 
CBsQ R.R. Company 
Chicago, Illinois 


Dear Sir: 


Please refer to previous correspondence regarding the subcontracting of tae 
shop craft work by this Carrier. 


Our System Federation No. 95 has tried in vain to escape a confrontation or 
this bitter dispute, but to date we nave only met rebuff and disdain for these atteupts. 
Our attempts startea early in 1965 and tnen as late as February 9, 1963 we again held 
a conference with Hx. A. E. sgbers in hopes that we could avoid sctions under the Rail- 
way Labor Act. In this conference we gained no assurrance that these practices would 
even ve curtailea, but rather the! opposite which would and was even more prevalent us2ge 
of subcontracting to circumvent our contractual rights to this work. C 


So we were forced to serve a Section 6 Notice on March 25, 1968 to protect our 
contractuai rights as well as the jobs aud j4vldhood of our membership. Our efforts to 
gain conferences on this Notice were very fruitless and the few held bore the same rce- 
gults as the one on February 9th. Mediation was invoted and continued through January 
22, 1969. 


Liven while these Mediation sessions were occurring we received numerous repercs 
of absolcte violations of the present agreement governing these practices. Also notices 
were served on us of larger and more extensive subcontracting practices in a very cis" 
dainful attitude regarding our attempts toward collective bargaining on this dispute. 
Tnese attitudes and practices have angered your employes to the breaking point where thcy 
are almost beyond controlling. . 


The abuses during Mediation sessions were so prevalent and obvious that Mr. A. E. 
Egbers addressed a letter to all Carrier officers on November 19, 1968 advising then to 
comply with our agreement. & copy was given to the Mediator, as well as to us, anc yet 3s 
early as our return hore that weekend we wete made aware of continued violations by our 
membersaip. ‘These nave continuec to this very date and also on this date we have received 
a letter from the Labor xelations bepartment advising that another G.E. engine is being 
gent off tae property for repairs. 


APPENDIX N 
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You will note in this letter that the contention is that this is not the work 
of our crafts which along with everything clse stated in this category, leaves us with 
no contractual rights left at all on this Carrier according to your Lubor Relations Dept. 
and slechanical Officers. This contention is of course absurd and unrealistic in that we 
nave always repaired and maintained diesel units and engines of every make and model ever 
manufactured. ; 


Immediately prior, to receiving this last affront to our efforts, ‘{r. Esbers 
hed asked us for further meetings to commence on February 27, 1969. We had accepted this 
suggestion even though released by the Mediation Board on February 4, 1969. ‘We had hopes 
that peruaps a proper climate might now be established that would finally produce some 
meaningfull negotiations toward resolving this dispute. 


Now with the receipt of this latest letter which we feel exhibits complete dis- 
dain to our Organizations, and to your employees who we represent, again our hopes for a 
peaceful solution have seemingly been deliberately squashed. These actions bait andgoad 
our members into demanding actions that apparently some on this Carrier seem to weut or 
could care less about. Such e situation makes collective bargaining a farce and com- 
pletely hopeless. 
Yours truly, 


——e, I 
Presidett System Fogeration No. 95 General Chairman, IBF&0" 
aud General Chairman, SMWIA ' 


Wb, R. Le Heae ge-). Ph, 


Secretary System Federation No. 95 
and General Chairman, [AMAW 


a. L. Reb 


General Chairman, IBBISBBFS&H 
ce: Executive Council R.E.D. 
A. E. Egbers 
R. EB. Taylor 


‘March 7, 1969 


MEMORANDUM FOR THE NEGOTIATING COMMITTEE OF SHOP CRAFT ORGANIZATIONS 
COMPRISING SYSTEM FEDERATION NO, 95: 


You requested at our conference yesterday that we reduce to writing 
our oral proposal made to you on March 5, 1969 which was a new approach in an 
effort to resolve the dispute growing out of your March 25, 1968 Section 6 
Notice and the Carrier's March 29, 1968 proposals for concurrent handling there- 


with. We informed you that we would give consideration to doing so. 


The Carrier's proposal attached hereto is intended to be a new and 


different approach to resolution of this dispute and is made with the under- 


Standing that previous proposals by the Carrier handed you during progression 


of this dispute are hereby withdrawn. 


It should also be understood that this proposal is made in an effort 
to conclude negotiations in this dispute, and should not be construed to mean 
that the Carrier has abandoned its March 29, 1968 Notice. If the attached 
proposal is not acceptable to the Organizations, the Carrier reserves the right 
to further progress its March 29, 1968 Notice to a conclusion. 

A. E. Egbers 
J. 0. Dawson 
B. G. Upton 


Representing the CB&EQ 


APPENDL O 
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| 3/7/69 
AGREEMENT Sons 
This Agreement made this day of March, 1969, by and between 
the Chicago, Burlington & Quincy Rallroad Company and its employes represented 
by the Shop Craft Organizations signatory hereto comprising System Federation 
No. 95 of the Railway Employes Department, AFL-CIO. 
IT 1S AGREED: 
ARTICLE 1 = EMPLOYEE PROTECTION 


Section 1 - 


Article 1 - Employee Protection - of Mediation Agreement A-7030 dated 


September 25, 1964 is hereby cancelled. 


Section 2 - ° 

The Organizations, parties hereto, recognize the right of the Carrier ? 

to purchase new equipment and component parts; and that the Carrier has and may - 
pal tad : 


exercise the right to Introduce technological and Operational changes. © 


Section 3 - ~~ 


ow 
The Carrier will maintain forces (i.e. positions) represented by each 


Organization signatory hereto in such a manner that reductions of positions 
below the established base as defined herein shall not exceed five percent (5%) 
per snout For example, if the established base for a particular Organization 
is 100 positions, the Carrier will only be permitted to reduce positions of 
employes represented by such Organization during 1969 and each veer thereafter 
by 5 per year. ; 

The "established base'' shall mean the total number of employes in each 
craft represented by the Organizations signatory hereto holding regularly assigned 
positions on the effective date of this Agreement and those employes at Aurora 


Shops who are recalled and return to service pursuant to Section 4 of this 
Article |. 
Section 4 - 

All employes at Aurora Shops represented by the Organizations signatory 
hereto who are not now working for the Carrier will be recalled within ten (10) 
days following the effective date of this Agreement and will be offered positions 
in the enlarged seniority district created under Section 5 of this Article |. 
Provided such employes return to service within 10 days' from date of recall, 
they will be considered "protected employes'' and entitled to the benefits set 
forth in Section 6 of this Article 1. It is understood, however, that furloughed 
employes at Aurora Shops who return to service in accordance with this Section 
might subsequently be required to change their point of employment in accordance ~ 
with Section 6 of this Article |. 


Section 5 - 


Employes represented by the Organizations signatory hereto holding 


seniority in a particular craft at Aurora Shops, Aurora-Eola Roundhouse, Eola 


Repair Track and Eola Reclamation Plant shall, on the effective date of this 
Agreement, have their seniority dovetailed onto one single roster for that craft. 
Thereafter, employes will be assigned to those facilities on the basis of the 
merged seniority roster, 

(a) Employes represented by the Organizations signatory hereto who 
hold regularly assigned positions on the effective date of this Agreement, or 
Fae REE PESO with Section 4 of this Article 1, will be 
considered "protected employes."' ''Protected employes'' will not be deprived of 


employment except in case of resignation, death, retirement, dismissal for cause, 


or failure to retain or obtain a position available to him in the exercise of 
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his seniority rights. "Protected employes" who refuse available employment as 
hereinafter provided will not be entitled to the protective benefits of this 
Agreement during any period they are not available for work or serine any period 
they are furloughed because of their unwillingness to accept employment in their 
craft in accordance with this Section 6. : | 

(b) If a protected employe cannot hold a position at the point at 
which employed on the date of this Agreement, he may be offered an available 
position within his craft on Lines East or Lines West of this carrier, dependent 


on the territory in which his home seniority rights is located. 


(c) If a protected employe is offered and accepts employment at another 


location in accordance with paragraph (b) of this Section 6, and such location 
is in excess of 35 normal route miles from his former work location but which is 
not closer to his residence than his former work location, he will be entitled 


to the benefits of Sections 10 and 11 of the Washington Job Protection Agreement. 


ARTICLE 11 = CLASSIFICATION OF WORK RULES 
Section l-- 

Repair work on General Electric Locomotives, outside the warranty period, 
shall be considered within the classification of work rules to the sane extent Ve 
as work currently performed on,EMD Locomotives. The Carrier will commence per- : 


forming the following repair work on General Electric locomotives not under war- 


wanty on the effective date of this Agreement: 


Main Generators Traction Motors LeseCongere, 


Alternators Trucks 
Section 2 - | 
The Carrier will proceed to secure necessary equipment to perform all 
repair work it now currently performs on EMD locomotives, and will Pommente such 


repairs within one year from the effective date of this Agreement. 
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Repairs to General Electric locomotives outside the warranty period 
during the one-year period following the effective date of this Agreement (except 
for repairs to main generators, traction motors, alternators and trucks) may 
continue to be sub-contracted and such subcontracting will not be considered a 
violation of this Agreement or any other Agreement in effect between the parties 
hereto. The sub-contracting of repairs to General Electirc locomotives following 
the one-year period referred to herein will be subject to Article tt of Mcdiation 
Agreement A-7030 dated September 25, 1964. 

ARTICLE 111 - CONFLICT WITH OTHER AGREEMENTS 
Section 1] - 

If there is any conflict between this Agreement and Mediation Agree- 
ment A-7030 dated September 25, 1964 or currently effective collective agreements 
between the parties signatory hereto, this Agreement will take precedence over 
such other Agreements. 


Section 2 - 


The provisions of Article |, Sections 3, h and 6 will be automatically , ——~ 


Caceales upon consummation of the Burlington Northern merger. 

ARTICLE IV _- RESOLUTION OF DISPUTES 

Section 1 - 

Article VI of Mediation Agreement A-7030 is hereby amended to provide 

that the Shop Craft Special Board of Adjustment established thereunder will only 

have jurisdiction of disputes on this Carrier arising under Article |1 = Subcon- 

tracting - of that Agreement. 

Section 2 - 


Any disputes arising under this Agreement shail be handled in accordance 


with Section 3 of the Railway Labor Act, as amended. 


ARTICLE V_ = EFFECT OF THIS AGREEMENT : 

This Agreement is in full and final settlement of the dispute growing 
out of the Organizations, March 25, 1968 Notice and the Carrier's March 29, 1968 
Notice served on the Organizations for concurrent handling therewith. 
ARTICLE Vi - EFFECTIVE DATE 

The provisions of this Agreement shall become effective April 1, 1969, 
and shall continue [n effect until changed or modified in accordance with the 


provisions of the Railway Labor Act, as amended. Section 6 notices will not be 


Initiated by any party to this Agreement covering the subject matter of the 


notices disposed of by this Agreement or employee protection benefits prior to 


January 1, 1971. 


a LS ee, 
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Article |, Section 7 

(a) Notwithstanding other provisions of this Article |, the Carrier shall have 
the right to make force reductions under emergency conditions such as flood, snowstorm, 
hurricane, earthquake, fire or strike, provided that operations are suspended in whole or in 


part and provided further that because of such emergencies the work which would be performed 


by the incumbents of the positions to be abolished or the work which would be performed 


by the employes involved In the force reductions is not performed. 
Sixteen hours’ advance notice will be given to the employes affected before such reductions 
are made. When forces have been so reduced and thereafter operations are restored 
employes entitled to preservation of employment must be recalled upon the termination of 
the emergency. 

(b) Incumbents of positions abolished or employes furloughed as a result of 
the inc mbents exercising their seniority in emergency situations outlined above will 
not be entitled to the protective benefits of this Article | during the period of 


such furlough. 


| 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY , 


Plaintiff, 
CIVIL ACTION 


ve 


NO. 630-69 
RALLWAY EMPLOYES' DEPARTMENT, AFL-CIO, 
SYSTEM FEDERATION NO. 95, and 
INTERNATIONAL ASSOCIATION OF MACHINISTS 
AND AEROSPACE WORKERS, et al., 
Defendants. 
MEMORANDUM OF DEFENDANTS IN OPPOSITION TO PLAINTIFF 'S 


MOTION FOR A PRELIMINARY INJUNCTION AND IN SUPPORT OF 
DEFENDANTS ' MOTION FOR SUMMARY JUDGMENT 


nN 

The defendants in the above-entitled action, the Railway Employes' De- 
partment, AFL-CIO, et al., submit this memorandum of points and authorities 
to the Court in opposition to the motion of the plaintiff Chicago, Burlington 
& Quiney Railroad Company '(Burlington) for a preliminary injunction in the 
above-entitled case. 

The memorandum is supported by a joint affidavit of the union repre- 
sentatives who have participated in this dispute and are familiar therewith, 
namely Messrs. G. R. DeHague, Edward Hayes, M. G. Jewett, Arthur Kohn, W. J. 
Peck, N. G. Robison, and Paul Marnell. 

STATEMENT OF THE CASE 
A. Nature of the Litigation 

In this case the Burlington, a railroad carrier in interstate commerce, 
seeks to enjoin six unions representing shopcraft employees of the Burlington 
pursuant to the provisions of the Railway Labor Act (45 U.S.C.A., Section 
151 et seq.) along with the Railway Employes' Department, AFL-CIO, and System 
Federation No. 95 of such department, with which the six unions are affilia- 


ted, from striking in a “major” labor dispute involving proposals for the 


revision of an existing collective bargaining agreement between the Burling- 


ton and the unions in which the procedures provided by the Railway Labor 
Act have been exhausted and the parties are left by that statute to self- 


help. 


STIPULATION EXTENDING TIME WITHIN WHICH PLAINTIFF 


MAY PLEAD TO DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 
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IM THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 


Plaintiff, 
v. Civil Action No. 630-69 


RAILWAY EMPLOYES’ DEPARTMENT, AFL-CIO, ET AL., 


ee a Na Nt Net Need See Sa ee 


Defendants. 
STIPULATION 


On March 31, 1969, Defendants served wpom Plaintiff 
Motion for Summary Judgsent in the ebove-entitled action. It is 
hereby stipulated by the parties, through their respective counsel , 
that Plaintiff's time for responding to such motion will be extended 
until May 6, 2969. 


Dated: April 7, 1969 


James L. Higheaw, Jr. 
Attorney for Defendants 


FINDINGS OF FACT, CONCLUSIONS OF LAW AND ORDER OF 
UNITED STATES DISTRICT JUDGE AUBREY C. ROBINSON 
SUPPORTING PRELIMINARY INJUNCTION FOR PLAINTIFF 

AND DENYING DEFENDANTS’ MOTION FOR SUMMARY 
JUDGENT 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD, 
Plaintiff 


Civil Action 


VSe 


‘ : No. 630-69 
RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO; 
SYSTEM FEDERATION NO. 95; 

. INTERNATIONAL ASSOCIATION OF 

MACHINISTS AND AEROSPACE WORKERS; 
INTERNATIONAL BROTHEREOOD OF 
BOILERMAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS & HELPERS; 3 
SHEET METAL WRKERS' INTERNATIONAL S Fs 
ASSOCIATION: sAPR9 269 * 
INTERNATIONAL BROTHERHOOD OF ELECTRICAL A Ne, 
WORKERS; ROBERT M. STZAKAS, CLERK 
BROTHERHOOD RAILWAY CARMEN OF UNITED STATES 
AND CANADA; and ? 
INTERNATIONAL BROTHERHOOD OF FIREMEN 
AND OILERS, 


r 
IT] 
0 


es OF Ge 08 oe 


Defendants 


PRELIMINARY INJUNCTION 
The Plaintiff Chicago, Burlington & Quincy Railroad 
having filed a Motion for Preliminary Injunction with support- 


ing memoranda and affidavits; the six defendant labor unions 


representing shopcraft employees of the plaintiff along with | 


the Railway Employes' Department, AFL-CIO, and System 
Federation No. 95 of such department having submitted 
memoranda and affidavits in opposition to the foregoing 
motion;. having heard oral argument by counsel for the 
parties, the Court makes the following Findingof Fact 


and Conclusions of Law: 


Findings of Fact 


(1) Plaintiff is a corporation incorporated under 


the law of the State of Illinois engaged in the inter- 
state rail transportation of freight and passengers. 

(2) Defendant Railway Employes' SO, AFL-CIO, 
is a voluntary unincorporated association through which 
the other named defendants function in their representa- 
tion of plaintiffs' shopcraft employees under the 
Railway Labor Act. Systems Federation No. 95 is a branch 
of the Railway Employes' Department, AFL-CIO. 

(3) National rules on the subject of ncontracting 
out" have existed in the railroad industry aioe 
World War I. The latest national agreement on the subject 
was the Mediation Agreement of September 25, 1954. This 
agreement was signed by representat_ves of one hundred 
and forty-seven (147) rail carriers (including plaintiff) 
and by representatives of the defendants in this action. 
On March 25, 1968, the defendant labor organizations 

served on plaintiff a demand for an amendment. to the 
national collective bargaining agreement (hereinafter 
referred to as the Mediation Agreement) . The notice 
was purportedly served pursuant to Section 6 of the 
Railway Labor Act [45 U.S.C. § 156 (1964) ]. This notice 
proposed revisions of Articles II and Article VI of the 
September 25, 1964 Mediation Agreement. 

(4) Article II of the 1964 Mediation agreenent dealt 


with subcontracting of work. Defendants' section 6 notice 


advised Plaintiff of the union desire to revise this 


article to require special agreement on specific work 
between carrier and the general chairman of the cece 
before work could be subcontracted and further required 
special agreement with respect to unit exchange, purchase 
of new equipment or component parts manufacturing, 
repairing and rebuilding which was work set forth in the 
classification of work rules. 

(5) Article VI of the 1964 Mediation Agreement 
provided the machinery for the resolution of disputes 
arising out of the agreement. Defendants' Section 6 notice 
advised of the union desire to amend this Article by 
broadening the remedy provisions. 

(6) Plaintiff filed a counter notice purportedly 
under Section 6 of the Railway Labo.: Act. This notice 
sought the elimination of all agreements pertaining to the 
subject matter of Article II and an amendment to Article I 
of the Mediation Agreement. 

(7) Conferences between Plaintiff and representatives 
of defendants concerning these proposed changes in the 
Mediation Agreement were held but no agreement reached. 
Plaintiff from the outset, has insisted that negotiations 
on the subject matter of the Section 6 notice required 
notice to and involvement of the other one hundred and 
forty-six (146) carriers with whom the 1964 Mediation 


Agreement was signed. Plaintiff has also insisted that the 
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demands are not mandatorily bargainable under the Railway 
“Labor act. Defendants have maintained a contrary 

position as to both issues. The services of the National 
Mediation Board were utilized unsuccessfully, its 


proffer of voluntary arbitration having been rejected 


‘by both parties. Its services terminated effective 


February 4, 1969. 

(8) Defendants assert their present right to serikes 
post-mediation conferences having also been terminated 
without success. Unless enjoined such a strike would 
probably result in the suspension of transportation of 
passengers and freight on plaintiff's extensive railway 
system with the consequence that plaintiff would be 
impeded in its ability and obligation to provide common 
carrier service in the public interest as required by 
statute, and further many of its employees would be 
deprived of wages and employment during any such strike, 
an extended area of the country and many businesses would 
be deprived of essential transportation services and 
interstate rail transportation would be seriously impeded 
to the detriment of private and public business and to the 
injury and impairment of public safety and health. 

(9) There is substantial showing from the history 
of the relationship between the parties that the subject 
matter of Defendants' Section 6 notice relates to matters 
that are mandatorily bargainable under the Railway Labor 
Act and does relate to "rates of pay, rules, or working 
conditions" within the meaning of Section 6 of the Railway 


Labor Act. 
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(10) There is also a substantial showing from the 
history of the relationship between the parties that 
defendants' attempt to modify the national agreement without . 


resorting to the multi-employer bargaining unit which 


had previously considered the subject matter of the 


Section 6 notices is a violation of the plaintiff's 
rights under the Railway Labor Act. 

(11) The parties to the Mediation Agreement of 1964, 
including the parties to this action, are presently 
engaged in bargaining concerning modification of the 


“contracting out" provisions of the Mediation Agreement. 


Conclusions of Law 


(1) The Court has jurisdiction of the parties and 


the subject matter of these proceedings. 
(2) The March 1968 Section 6 sotice served by 


defendants upon plaintiffis covered matters which are 
mandatorily bargainable under the Railway Labor Act. The 
subjects for mandatory bargaining under the Railway Labor 
Act are defined in Section 6 merely by reference to "rates 
of pay, rules, or working conditions." 45 UoS.Cc. § 156 (1964) 
"But the courts have ratified the practice of the industry 
so that the duty to bargain ‘generally has been to absorb 
and give statutory approval to the philosophy of bargaining 
as worked out in the labor movement in the United States.' 
That is, ‘what carriers must legally bargain about is 
affected by what is in fact bargained about in the rail- 
road world." Brotherhood of Railroad Trainmen v. Akron & 


B.B.R. Co., 128 U.S.App.D.C. 59, 79, 385 F.2d 581, 601 (1967) 


The unions! demands with respect to "contracting out" 
involve matters that have been "in fact bargained about 

in the railroad world." Indeed, the March 1968 notice 
dealt with a subject matter which had been bargained 
about by the Burl ington Railroad with its employees 

in 1962, contained initial proposals substantially similar 
to the proposals set forth in the defendants' 1962 notice, 
dealt with a subject matter which Presidential 

Emergency Board No. 160 found properly bargainable 
because of the public interest and because of the impact 
of carrier practices in regard to “contracting out" upon 
the employment of the employees represented by defendants, 
and dealt with a subject matter which was in fact 
negotiated upon and became part of a national agreement 
between Burlington (and other railroad carriers) and the 
defendants executed in 1964. See Article II, Mediation 
Agreement of September 24, 1964. In addition to the fact 
that "contracting out" has in fact been bargained about 
by the parties to this suit in the past, it has been 
explicitly held by the Supreme Court that “contracting 


| 
out" is a "condition of employment," a term from the 


National Labor Relations Act, 29 U.S.C. § 158 (4) (1964), 


with substantially the same meaning as “working conditions®. 


in the Railway Labor Act, 45 U.S.C. § 156 (1964) . In 
affirming a decision of the United States court of 

Appeals for the District of Columbia, the court said, 

"A stipulation with respect to the contracting out of work 
performed by members of the bargaining unit might 


appropriately be called a ‘condition of employment. ' 


The words even more plainly cover termination of 

employment which, as the facts of this case indicate, 
necessarily results from the contracting out of work 
performed by members of the established bargaining unit." 
Fibreboard Paper Products Corp. ve. NLRB, 379 U.S. 203, 

210 (1964). Thus, viewed both as a subject about which 

the parties have bargained in the past and a subject within 
the statutory language of "rates of pay, rules, or working 
conditions," the matters contained in the March 1968 
Section 6 notices are mandatorily bargainable under the 


Railway Labor Act. 


(3) The issue of "contracting out" must _be bargained 


by the unions with the multi-employer bargaining unit 
established by the carriers to deal with this issue.’ 


née Carriers SS 


"The Railway Labor Act does not universally and categorically 
compel a party to a dispute to meee national handling 
over-its protest. Such bargaining is certainly lawful, 
however. whether it is also obligatory will depend on an 
issue-by-issue evaluation of the practical appropriateness 
of mass bargaining on that point and of the historical 
experience in handling any similar national movements." 
Brotherhood of Railroad Trainmen v. Atlantic Coast Line R. 
127 U.S.App.D.C. 298, 302, 383 F.2d 225, 229 (1967). The 
subject matter of the parties' current dispute is one that 
has been handled, historically, on a multi-employer basis 


by the carriers' designated nationel representative and the 


unions. See Mediation Agreement of September 25, 1964, supra. 


It is one as to which the unions themselves continue to 
recognize that multi-employer bargaining is appropriate, 
as indicated by the fact that most of the defendants 
served national notices on most of the Nation's carriers 
which include proposals regarding neontracting out" and 
which gave rise to national bargaining which is now in 
progress. Having recognized the National Railway Labor 
Conference and the Eastern, Western and Southeastern 
Carriers' Conference Committees as the national 
representative of the carriers, the unions are not now 
free to compel the Burlington Railroad to bargain with 
them on a unilateral basis and thus break up the 
established multi-employer bargaining unit. when such 

a pattern of national bargaining has been established and 
the issues are not unique to the unions' dealing with 

any specific carrier, then both "the practical appropriate- 
ness of mass bargaining on that point" and "the historical 


experience" in handling the issue in the past make national 


Trainmen v. Atlantic Coast Line R. Co-, supra. Defendants ' 
contention that the Burlington (and not the other carriers 
who were parties to the 1964 agreement) abused the agree- 
ment, and that such abuse justifies the seis in making 
unilateral demands on the Burlington, is without merit, for 


the 1964 agreement established an arbitration board to 


decide just such grievances; alleged abuses of the terms 


handling of the matter obligatory. Brotherhood of Railroad 
‘ 


of the agreement do not justify abandonment of the agreement 
itself. See Article VI, Mediation Agreement of September 25, 


1964, supra. 


(4) Since both plaintiff and defendants were 
operating on incorrect legal premises, both failed to 


comply with the requisites of the Railwey Labor Act. 


The Court reaches no conclusion on the issue of "good 
faith" bargaining, for the critical issue is not whether 
plaintiff and/or defendant failed to bargain in good 

faith. Rather, the crucial point is that while both 
complied with many of the formalities of the Act, each 
relied on incorrect legal positions. Plaintiff's persistent 
contention that the issue of "contracting out" was not 
bargainable under the Railway Labor Act, while perhaps 

not urged in bad faith, was legally unsound and made 
ultimate agreement an impossibility. similarly, defendants’ 
belief that Burlington was the proper bargaining unit and 
its insistence that Burlington negotiate with them on an 
issue previously decided nationally, while pexhaps not held 
in bad faith, was legally incorrect and made ultimate 
agreement impossible. Defendant served notice on the 
improper bargaining representative, while plaintiff maintained 
a position throughout the negotiations which tended to make 
those negotiations fruitless. In sun, although perhaps 
with the best of intentions, neither party bargained in the 
way contemplated by the spirit and the detailed framework 
of the Railway Labor Act designed to facilitate the 


voluntary settlement of major disputes. 


(5) ‘Having failed to bargain in the way contemplated | 


by the Railway Labor Act, defendants are not free to strike. 


“The heart of the Railway Labor Act is the duty, imposed 
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by § 2 First [45 U.S.C. § 152, First (1964) ] upon manage- 


ment and labor, ‘to exert every reasonable effort to 

make and maintain agreements concerning rates of pay, 
rules, and working conditions, and to settle all disputes 
e. «in order to avoid any interruption to commerce or 

to the operation of any carrier growing out of any dispute 
between the carriers and the employees thereof. ! The Act 
provides a detailed framework to facilitate the voluntary 
settlement of major disputes." Brotherhood of Railroad 
Trainmen v. Jacksonville Terminal Co., No. 69 ~ Oct. Term, 
1968 (Supreme Court, March 25, 1969), slip opinion at 8-9. 
Only after the procedures outlined in the Act “have been 
exhausted without yielding resolution of the dispute" may 
the disputants resort to self-help. id. The procedures 
outlined in the Act not having been exhausted, we conclude 
that the unions may not resort to self-help and may 
therefore be enjoined from striking. Brotherhood of 
Railroad Trainmen v. Akron & B.B. R- COs; 128 U.S.App.D.C. 
59 ’ 91, 385 F.2d 581, 613 (1967). 

(6) Section 8 of the Norris-LaGuardia Act does not 
prevent this Court from enjoining the unions from striking. 
Section 8 of the Norris-LaGuardia Act provides that a 
federal court shall not grant a restraining order or injunc- 
tion in a labor dispute where the complainant “has failed 
to comply with any obligation imposed by law which is involvec 
in the labor dispute in question." 29 U.S.C. § 108 (1964). 
It is equally clear that a party to a dispute under the 
Railway Labor Act may not resort to self-help until he has 
exhausted the procedures outlined in the Act, Brotherhood of 


Railroad Trainmen v. Jacksonville Terminal Col, supra, and 
“ Bi | 


il 
that injunctive relief is sometimes required to "vindicate 
the processes of the Railway Labor Act." Brotherhood of 
Railroad Trainmen v. Chicago River & Indiana RR. Co., 

353 U.S. 30, 41 (1957). In the instant case, there is an 
apparent conflict between the dictates of the Norris-LaGuerdia 
Act, which seemingly precludes the granting of injunctive 
relief requested by a plaintiff whom we have concluded has 

not bargained in the way contemplated by the Railway Labor 
Act, and the Railway Labor Act, which requires the enjoining 
of a strike by defendants who have not exhausted the 
peoeacenes outlined in the Act. We cannot resolve the 
conflict by holding that the Norris-LaGuardia Act is not 
relevant to railway disputes, for it has been held that 


Section 8 is clearly applicable to actions to enjoin viola-— 


tions of the Railway Labor Act. Brotherhood of Railroad 


Trainmen v. Akron & B.B. R. Co.» 128 U.S.App.D.C. 59, 92, 
385 F.2a4 581, 614 (1967). Yet, it has also been held that 
where the provisions of the two Acts conflict, the more 
specific provisions of the Railway Labor Act take 
precedence over the more general provisions of the Norris- 


LaGuardia Act. Virginian Ry. Co. v. System Federation 
No. 40, 300 U.S. 515, 563 (1937). And our own Court of 
Appeals has outlined the approach to take in analyzing 
such a conflict: "It may be that in a particular case 
the District Court might conclude that the imperatives of 
the Railway Labor Act override Section 8 -- a statutory 
focusing so to speak of an equity approach whereby lack of 


clean hands may be overcome by a balancing of interests, 


particularly where it is the public interest involved." 
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Brotherhood of Railroad Trainmen v. Akron & B.B. R. COs, 
supra. This is such a case. "If, as the Supreme) Count 
said in the Chicago River case [353 U.S. 30 (1957), 
supra], the provisions of the Norris-LaGuardia Act and the 
Railway Labor Act must be accommodated so that the 
obvious purpose in the enactment of each is preserved, 
it follows that a strike of a union which has refused to 
comply with its mandatory duties ... is itlegal and can 
be enjoined by the courts notwithstanding the provisions 
of the Norris-LaGuardia Act. .. . the legislative history 
tends to support the view that (1) it was contemplated 
in the original Railway Labor Act that the remedy of injunction 
against strikes and lockouts was not barred prior to the 
exhaustion of the procedures set forth in the act, and 
(2) the Norris-LaGuardia Act aia not contemplate precluding 
such injunctive relief." American Airlines, Ince ive Air 
Line Pilots Ass'n., International, 169 F.Supp. 777, 788-89 
(S.D.N.Y. 1958). "It is well settled that injunctive 
relief may be Granted to vindicate the processes of the 
[Railway Labor] Act regardless of the provisions of the 
Norris-LaGuardia Act. [Citations omitted. ] Thus, parties 
to a major dispute, while free to resort to a strike 
following the exhaustion of the mandatory processes of the 
Act, « »« « may be enjoined from striking prior to the 
exhaustion of such processes." Pan American worla Airweys v. : 
International Brotherhood of Teamsters, 275 F.Supp. 986, 999-1000 
(S.D.N.Y. 1967). On the basis of the foregoing, we conclude 
that injunctive relief to compel compliance with the es 


mandates of the Railway Labor Act is not barred by the 
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restrictions of Section 8 of the Norris-LaGuardia Act. 
Since the purpose of Séction 8 is to effectuate the 
traditional equity policy of the "clean hands" cocaine 
our conclusion that Section 8 is no bar to an injunction 
is reinforced by our earlier finding that the crucial 
issue is not whether the parties bargained in good faith 
but that both bargained in reliance on incorrect legal 
premises. We further conclude that, upon "a balancing 
of interests, particularly . . . the public interest", 
Brotherhood of Railroad Trainmen v. Akron & B,B,s Rs CO,, 
128 U.S.App.D.C. 59, 92, 385 F.2d 581, 614 (1967), the 
injunction must issue “in order to avoid any interruption 
to commerce or to the operation of any carrier," the very 
purpose of the Railway Labor Act. 45 U.S.C. § 152 (1964). 


The Court having entered its findings of fact and 


1M 
conclusions of law, it is this G? day of April, 1969, 


ORDERED that Plaintiff's Motion for a Preliminary 
Injunction be and is hereby granted, and that defendants, 
the Presidents, Executive Councils, General Chairmen and 
other officers of any of the defendants, the agents, 
employees and members of any of the defendants, and all 
persons acting in concert with them be and are hereby 
restrained from authorizing, calling, encouraging, 
permitting or engaging in any strikes or work stoppages 
and from picketing the premises of plaintiff, and it is 

FURTHER ORDERED that said preliminary injunction 
shall be in force until such time as the parties to this 
Lawsuit have bargained within the dictates of the Railway 


Labor Act and the conclusions of law contained herein, and 
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until the procedures of the Railway Labor Act have been 


fully exhausted, and it is 


FURTHER ORDERED that Defendants'Motion for Sunmary 


Judgment be and is hereby denied without prejudice. 


April 1969 
(Date) 


PII, £O 
Undertaking FEB 0 3 LTE 


approved 


ROSIN, ZGKE 


i LSA cL" Deputy Clery 


ORDER ON BOND OF PLAINTIFF 
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UNITED STATES 


DISTRICT COURT 


FOR Tif) DISTRICT OF COLUMBIA 


‘CHICAGO, BURLINGTON & QUINCY RAILROAD, 


Plaintiff, 
vs. 


RAILWAY EMPLOYES' DEPARTMENT, AFL-CIO; 

SYSTEM FEDERATION NO. 95; - 

INTERNATIONAL ASSOCIATION OF 
MACHINISTS AND AEROSPACE WORKERS: 

INTERNATIONAL BROTHERHOOD OF 
BOILERWAKERS, IRON SHIP BUILDERS, 
BLACKSMITHS, FORGERS & HELPERS; 

SHE:T METAL WORKERS! INTERNATIONAL 
ASSOCIATION ; 

INTERNATIONAL BROTHERHOOD OF ELECTRICAL 
WORKERS 

BROTHERHOOD RAILWAY CARVEN OF UNITED 
STATES AND CANADA; and 

INTERNATIONAL BROTHERHOOD OF FIREMEN 
AND OILERS, 


Defendants. 


It is hereby ordered: 


NN Ne Oe Oe Eee Ee OOO es OE 


Civil Action, 


No. 630-69 


APR g S69 


BOBEns, tM, “Honus, ULEpi 
= 


That the Preliminary Injunction granted in this action the 


9th day of April, 1969, is granted on the condition that an undertaking 


in the sum of $9 00022 
é 


be filed to make good such damages NOt 


to exceed said sum as may be suffered or sustained by any party who is 


found to be waeneeey enjoined or restrained. 
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approved end filed. 
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DEFENDANTS’ NOTICE OF APPEAL NO. 22966 


Docket [Tem 26 


In TUE 
UNITED STATES DISTRICT COUR 
FOR THE DISTRICT OF COLUMELA 


CHICACO, BURLINGTON & QUINCY RATLROAD 
COMPANY, 


Plaintiff, CIVIL ACTION 


Vv. NO. 630-69 
RAILWAY EMPLGYERS' DEPARTMENT, AFL-CIO 
SYSZ2i FEDCRATION NO. 95, and 
INTERNATIONAL ASSGCIATION OF MACHINISTS 
AND AEROSPACE WORKERS, ct al., 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendants. 
NOTICE OF APPEAL 
Notice is hereby given that the Reilvay Employes' eS AFL-CIO, 
et al., defendants above named hereby appeal to the United States Court of 
Appeals for the District of Colunbia Circuit from the Judgment and Order of 


the Court enteree in this action on the 9th day of April 1969. 


Respectfully submitted, 


Edward J. Hickey, Jr. 
James L. Eighsaw, Jz. 
Willian J. tiickey 
620 Tower Building 
Washington, D. C. 20005 


Counsel for the Defendants 
Gf Counsel: 
MULHOLLAND, EICKEY &@ LYiAN 
620 Tower Building 
Washington, DB. C. 20005 


April 14, 1969 
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shall be considered and, if possible, dediced in conference 
petween representatives designated and suthorised so to 
confer, respectively, by the carrier or carriers. 

and then 2 Sixth provides that representatives 
shall meen any person er persons designated by © group of 
carriers, as well as plain individuel carrier, am 2 Third 
provides that representatives fer purposes of this Act 
shall be designated by the respective parties without 
interference, influence, or coereion by either party over 
the designation of representatives by others. , 

Now, if the Court please, classification of vork 
rules veren't intended to decise what the reilread sheulé 
undertake to do. They vere designed initially to separate 
out whet each creft was entitief to work if the reilroed 
wes doing thet work. But those classifications of werk rules 
go back to the time of the Director General of railroads. 

che only agreements, I think there is ome 
pennsylvania greement, but the existing agreements ware made 
with all of the railroads. The practice, in short, on this 
tesue of subcontrecting, the established prestise, is to 
establish the rules in national handling, so-called, malt i-- 


employer bargaining. And today, if the Court pleese, 


they are in session negotiating on new notices, and ene 


of the notices of the carriers deals with this very issue, 
and they have accepted national handling. 

Now what we say is that they are attempting to 
force us to deal with this not on « national handling basis. 
We have got this agreement outstanding with the other roads. 
If there is to be a modification of it, it should be handled 
4m the national handling thet is going on nov. 

[HR COURT: But they can deal easier with you 
than they cam with all of the others. 

MR. SHEA: But they are not entitled to deal 
with us. They are not entitled to whipsew if this is a 
matter of national hemdling. And the Court ef Appeals, 
modifying the views of Judge Holtzoff, held under what had 
seened to me at the time the clear lenguage of the Act that 
4f there was @ dispute involving more then one carrier it 
hed to be dealt with through representatives of the severed 
carriers, But while it modified Juige Heltszeff in this 
regard, what it concluied was this: 

Wet constitutes good-faith bargaining in the 
reilread industry 1s colored by how parties actually 
bargained in the past. The Railway labor Act does not 


notice, Certainly, we knew nothing about it. — 

ow, Mr. Shea has brought what I this is @ very 
clear red herring into this proceeding, ani he bes spent s 
great Geal of time talking about the effert ef the waiens 
to prohibit the carrier from purchasing diesels, aisce 
How referring back to that ¢ocument, the original 
Section 6 notice, it refers only to the classification ef 
work rules end verk generally recegnized as work on the 
property of employees, In other words, they are not talking 
about some other work. mney ave talking about the work 
they perform on the property, ami they ¢on't bail 
lecomotives on the property. No retivoai emplayees ever 
batld locomotives on the property, amd it is simply water 
RR They were 
told 80. Im addition, during the course ef the negotiations, 
ween ecmocne asked this, Mr. Quim, the president of the 
railroad, es appears in the affidavit, eskel this, also, 
tm Yetruary ir. Yor, the president, APT-C1O Retiwey 


Employes’ Department, they were told this. Nov, apparently, 
a 

Me. Shee doesn’t believe this is/sufficient commitment. 

and I will make the camitment right here ena now on the 


59 


yecord smd will pay for a copy of the recom! for him on 
behalf of my client, thet this is not intended emi does not 
propose that the railroad should have to build diesel 
locomotives on its property. 

With respect to other areas, now, he has talked 
at great lengths about manufacturing. What basically this 
1g directed townrd is that the carriers do,all of then, 
tmclading the Burlington, manufacture all sorts of metal 
parts that ere done on lathes end by machinists ani other 
shop craft people, and this is primarily what it is directed 
tovard. They all repair er have repaired in varying 


quantities emi practices over the years their ow rafiroat 
yera. 


HE COURT: I don"t understand why you cem‘t 
say that. 

MR. HIGHSAW: This is whet this says, Your 
Honor. It says, menufacturing, repairing, ami rebuilding, 
which is set forth in the work rules ant in the work generally 
performed, and this is the work rules emi the werk generally 
performed. Thet is the way to say it. 

THE COURT: The way to say it vhere? 

MR. EIGHSAW: What? 
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IN THE 
UNITED STATES DISTRICT COURT - 
FOR THE DISTRICT OF COLUMBIA - 


CHICAGO, BURLINGTON & QUINCY RATLROAD 
COMPANY 


Plaintiff, 


* “paTTWAY EMPLOYES' DEPARTMENT, 
AFL-CIO, et al., 


) 
) 
) 

v. } Civil Action No. 630-69 - 

; 
) 
) 
) 


Defendants. 


ORDER EXTENDING TIME FOR 
DEFENDANTS TO FURTHER PLEAD TO COMPLAINT 
ORDERED that the time within which the defendants may further 
plead, or otherwise defend or make any further motion (except those 
designated in F.R.C.P. 6 (b)) is hereby extended until a date ten (10) 
days after the entry of an order or judgment by the United States Court 
of Appeals for the District of Columbia Circuit in disposition of an 


3 appeal by defendants from the Order and Judgment entered herein by the 


Court on April 9, 1969. 


— 
U. S. DISTRICT JUDGE 


Entered April 


Consented to: 


Francis C. Shea 
For Plaintiff 


William J. Hickey 
For Defendants 
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IN THE 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


CHICAGO, BURLINGTON & QUINCY RAILROAD 
COMPANY, 
Plaintiff, 

Vv. CIVIL ACTION 
RAILWAY FMPLOYES' DEPARTMENT, AFL-CIO; No. 630-69 
SYSTEM FEDERATION NO, $5; and ae 
INTERNATIONAL ASSOCIATION OF MACHINISTS ; 
AND AEROSPACE WORKERS, |et al., 


Defendants. 


.NOTICE OF APPEAL \ pe 
ee 


Notice is hereby given that the Chicago, Burlington & Quincy 
Railroad Company, plaintiff above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia Circuit from the 
order of this Court captioned "Preliminary Injunction," entered in 
this action on the 9th day of April 1969. 

April 22, 1969. 


Respectfully submitted, 


FRANCIS M, SHEA 
RALPH J. MOORE, JR. 
MARTIN J. FLYNN 


Shea & Gardner 
734, Fifteenth Street, N. W. 
Washington, D. C. 20005 


Attorneys for Plaintiff 
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